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Bringing Jurors Into 
Trial Seeks Justice 

“Expanding the Role of Jurors in 
Florida Courts,” by Judge Scott J. Sil- 
verman and Judge Jonathan T. Colby, 
which appeared in your October issue, 
was extremely well-written and 
thought-provoking. At a time when the 
public perception of the legal profes- 
sion is probably at an all-time low, 
Judges Silverman and Colby seem to 
have taken an important step in the 
advocating of bringing the jurors into 
the trial itself for the purpose of “seek- 
ing justice” that could do nothing more 
than to rebuild the image of our profes- 
sion. I firmly believe that the jury 
instruction which was cited in this 
article should be codified and distrib- 
uted to the trial judges throughout the 
State of Florida and utilized when ap- 
propriate. The judges’ call to the Bar 
to improve the administration of jus- 
tice should not fall upon deaf ears. 

Davip H. YouNG 

North Miami Beach 


More Updates on 
“Offer of Judgment” 

There are three methods of filing an 
offer of judgment: one rule and two 
statutes. The rule is Fla. R. Civ. P. 
1.442 and the statutes are §45.061 and 
§768.79. The law is in a state of flux 
and the practitioner must be careful 
when filing offers of judgment. The 
Supreme Court recently addressed the 
interplay between the rule and the 
statutes in The Florida Bar, Re: Amend- 
ment to Rules of Civil Procedure Rule 
1.442 (Offer of Judgment), 550 So.2d 
442 (Fla. 1989), and held that to the 
extent there is conflict between the 
rule and §768.79, the rule governs. 

The Fifth District has held that 
§45.061 is unconstitutional. Milton v. 
Lapani, 562 So.2d 804 (Fla. 5th DCA 
1990). By contrast, in A.G. Edwards 
& Sons, Inc., v. Davis, 559 So.2d 235 
(Fla. 2d DCA 1990), the Second Dis- 
trict has held that §45.061 is constitu- 
tional. 

To complicate matters further, the 
First District recently held that 
§768.79 is unconstitutional. Hughes v. 
Goolsby, 578 So.2d 348 (Fla. lst DCA 
1991). Interestingly, the Fifth District 
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found §768.79 to be unconstitutional 
for the same reasons given by the First 
District Court of Appeal in Milton when 
it held §45.061 to be unconstitutional. 
In Hughes, the First District certified 
a question to the Supreme Court re- 
garding whether the legislature’s 
enactment of §768.79 constituted the 
adoption of a rule of procedure in viola- 
tion of Art. V, §2(a) of the Florida 
Constitution. Unfortunately, the par- 
ties in Hughes did not appeal the 
district court’s ruling, and, therefore, 
the Supreme Court will not address the 
question certified. Based upon the Sec- 
ond District’s ruling in A.G. Edwards 
we can predict that the Second District 
will uphold the constitutionality of 
§768.79, but one can never be sure. 

In sum, we now know that Rule 
1.442 is, by definition, constitutional. 
We also know that §45.061 is constitu- 
tional in the Second District, but 
unconstitutional in the Fifth District. 
Finally, we know that §768.79 is un- 
constitutional in the First District and 
inasmuch as there is no Second Dis- 
trict Court ruling on the constitution- 
ality of §768.79, the holding of Hughes 
is binding in this district. 

One might ask who cares if one of 
the three methods are found to be 
unconstitutional. The importance be- 
comes apparent when you compare and 
contrast the three methods. For exam- 
ple, the court must award attorneys’ 
fees under §768.79 with one caveat: If 
the court finds that the offer of judg- 
ment was not made in good faith, the 
court may disallow an award of costs 
and attorneys’ fees. Section 768.79 
states that “the defendant shall be 
entitled to recover reasonable costs and 
attorneys’ fees. . .” §768.79 (2)(a). An 
interesting question arises when the 
offer of judgment was made in the 
amount of $1. Many times a defendant 
defending what they believe to be a 
frivolous lawsuit will file an offer of 
judgment in the amount of $1 in order 
to recover attorneys’ fees which are 
otherwise unavailable. Would one dol- 
lar be considered a good faith offer? At 
any rate, under Rule 1.442 and §45.061 
an award of attorneys’ fees is not man- 
datory and the court has discretion to 
award attorneys’ fees. In other words, 
Rule 1.442 and §45.061 speak in terms 
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of punishing a party for not accepting 
an offer. Another important distinction 
is that under Rule 1.442 a litigant may 
recover all costs incurred in a lawsuit. 
The recovery of costs is not necessarily 
limited to taxable costs pursuant to the 
uniform guidelines for taxation of costs. 
In most cases you invariably have more 
costs than are recoverable under the 
guidelines. In such a case, you might 
wish to proceed under Rule 1.442 
rather than §768.79. 

In conclusion, the offer of judgment 
methods are currently in a state of 
flux. The careful practitioner should 
always file an offer an judgment under 


all three methods. 
MICHAEL MorRAN 


Sarasota 


“Trending” of 
Community Property 

I read with some consternation the 
“trending” of Florida toward the con- 
cept of community property within the 
marriage. See Harrison-Jolly, Is Flor- 
ida Becoming a Community Property 
State?, 65 Fla. B.J. 70 (1991). 

While community property concepts 
may aid in equal and fair treatment 
to persons ending a marriage, particu- 
larly with attention toward each of 
them coming out of the “economic part- 
nership” fairly, the consequences of 
true community property during the 
coverture of the marriage should cer- 
tainly militate against its adoption in 
toto. 

While the traditional concept of ten- 
ants by the entireties protects the prop- 
erty acquired during marriage from 
answering for the debts of an individ- 
ual member of the marital partner- 
ship—even after the death of one of the 
parties—community property can sub- 
ject the property of the marital estate 
to the debts created by only one of the 
parties, particularly if the debt can be 
construed to have benefitted the mari- 
tal estate in any manner, and can spill 
over into the survivor’s life after the 
death of the spouse or into the period 
following a divorce. Thus a house in 
which the parties lived in which home- 
stead may have not been perfected for 
whatever reason—or other property not 
subject to homestead protections—may 
be subject to the debts of one of the 
partners. Interests in bank accounts 
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Oath of Admission. 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“tL will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“Lt will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


and the like are not so clearly defined, 
it seems. 

As a consumer, give me common law 
property concepts any day! 


Davip LUTHER WooDWARD 
Dallas, Texas 


Objects to Ad 


In the October 1991 issue of the 
Journal on page five is an advertise- 
ment from Matthew Bender publica- 
tions touting a personal injury publica- 
tion. The headline in the advertise- 
ment says the lawyer-author of the 
Bender publication “won the largest 
construction accident verdict ever 
awarded in New York State.” 

I find this ad incredibly offensive, 
and shame on the Journal for accept- 
ing it. It seems to me that it is an 
example of why so many members of 
the general public hold lawyers in such 
low esteem: All we are out for are the 
bucks, the high injury awards, and 
who cares who was right and who was 
wrong. Justice can take a back seat. 

As a major publication of The Florida 
Bar which concerns itself about the 
ethics and reputation of the legal pro- 
fession, I urge you not to accept adver- 
tising like this. Surely you can get 
Bender to come up with something a 
bit less crass. 

NANcy LEE CARTER 
Appleton, Wisconsin 


Author’s Correction 

In my article “Computer System Mal- 
function Remedies” published at page 
86 of the October 1991 issue of The 
Florida Bar Journal, I mistakenly 
failed to acknowledge that the list cate- 
gorizing and listing damages in com- 
puter performance cases was prepared 
by G. Donovan Conwell, Jr., and used 
by me with his permission. 


Davin R. EL.is 
Largo 


Coan Arguments Invalid 

In an article in the October Bar 
Journal, Steven Chamberlain dis- 
cussed the effect of bankruptcy on 
collection of federal tax liabilities. He 
cited In re Coan, 72 B.R. 483 (Bankr. 
M.D. Fla. 1987), for the proposition a 
debtor in possession may use 11 U.S.C. 
§545(2) to avoid tax liens as to certain 
types of personal property in view of 
the super priorities of Internal Reve- 
nue Code §6323(b) (26 U.S.C.). Counsel 
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should be aware that Coan was re- 
versed by the district court earlier this 
year on the issue of standing. United 
States v. Coan, Case No. 87-7575-CIV-T- 
17 (March 26, 1991). 

Further, counsel should be aware 
that the IRS vigorously contests at- 
tempts by debtors to make Coan 
arguments. The United States believes 
that 11 U.S.C. §545(2) does not aid 
debtors or trustees, as that section only 
gives the trustee the avoiding power 
of a bona fide purchaser. Section 
6323(b)(2), (3), and (4) of Title 26, 
U.S.C. (I.R.C.) allow bona fide purchas- 
ers who also have additional character- 
istics, such as possession, a super 
priority over a tax lien. Two circuits 
have ruled that §545(2) does not give 
the trustee the power to avoid liens 
where a bona fide purchaser with some 
additional characteristic, such as pos- 
session, may avoid the lien. In re 
Loretto Winery, Inc., 898 F.2d 715, 721, 
724-725 (9th Cir. 1990); In re Tape 
City, U.S.A., 677 F.2d 401 (5th Cir. 
1982). The former Fifth Circuit ruled 
similarly in a bankruptcy act case, In 
re Lowery Bros., Inc., 589 F.2d 851 
(1979). 

Mr. Chamberlain’s statement that 
cash levied upon prepetition is subject 
to turnover also is questionable. In re 
Jade Electric, Inc., Case No. 89-4599- 
6C1 (Order Granting Relief from Auto- 
matic Stay) (Bankr. M.D. Fla. 1990); In 
re Ponce, Case No. 91-3876-8P7 (Order 
on Amended Motion of United States 
for Relief from Automatic Stay) (Bankr. 
M.D. Fla. 1991). 

A final concern, of great importance 
to trustees, is the “45-day rule” of 
Internal Revenue Code §6323(c) and 
(d). The rule gives tax liens priority 
over other liens on property, including 
inventory and accounts receivable that 
are acquired by the tax delinquent 
more than 45 days after the filing of 
the notice of federal tax lien. Rice In- 
vestors Co. v. United States, 625 F.2d 
565 (5th Cir. 1980). The tax lien also 
generally primes “future advances” 
made more than 45 days after the tax 
lien filing. As trustees may use the 
Service’s lien status to pay Ch. 7 ad- 
ministrative expenses, 11 U.S.C. § 
724(b), trustees should be aware that 
liens perfected prior to a federal tax 
lien may be primed by that lien. 

CHARLES A. BAER 
Internal Revenue Service 
Jacksonville 
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A Bicentennial Reflection on 


Our Unique Responsibilities Under 


hen James Madison ob- 
tained the final draft 

of the proposed United 

States Constitution, 
one of the first things he did was send 
a copy to Thomas Jefferson, who at the 
time was on a diplomatic mission in 
France. Mr. Jefferson, as quickly as 
he could, contacted Mr. Madison and 
advised his proposed plan of govern- 
ment had one defect — it lacked a Bill 
of Rights. Madison, a staunch Federal- 
ist, initially did not think that a bill of 
individual rights was necessary. He 
and the Federalists believed the Con- 
stitution was, in effect, a Bill of Rights. 
His primary objective, however, was 
to make certain the Constitution was 
ratified, and if ratification depended 
upon the existence of delineated indi- 
vidual rights, he agreed to support 
them. Indeed, he was narrowly elected 
to represent his congressional district 
after promising his constituents he 
would work to establish stated individ- 
ual rights. 

The actual drafting of the Bill of 
Rights began in September 1789. Few 
opposed the amendments on their mer- 
its, but, most historians agree, the 
proponents were motivated by differ- 
ent reasons. Federalists, led by James 
Madison, were afraid that if there were 
no specific rights guaranteed to the 
people, the Constitution would not be 
ratified and a second Constitutional 
Convention would be convened. Fed- 
eral power over the states would then 
be diluted. The Anti-Federalists, ac- 
cording to many historians, seized upon 
the popular argument that the absence 
of stated individual rights in the Con- 
stitution might result in its rejection. 
Thus, the Anti-Federalists supported 
a Bill of Rights hoping it would force a 
second Constitutional Convention, and 
the Federalists supported a Bill of 


the Bill of Rights 


by Benjamin H. Hill Ill 


Rights to prevent a second Constitu- 
tional Convention. With this unusual 
support, the Bill of Rights was rati- 
fied—200 years ago this month. 

For most of the years since their 
ratification, the 444 words of the Bill 
of Rights existed without much judicial 
attention. From 1791 to the 1920’s 
additional rights were added, but little 
case law was decided guiding us in 
their application. Then, the Supreme 
Court rendered a series of decisions 
which construed the Fourteenth Amend- 
ment (which was added in 1866) to 
include almost every provision of the 
Bill of Rights. Thus, in a manner 
inconsistent with the motivation of 
many of the framers of our Constitu- 
tion when they politically deemed a 
Bill of Rights necessary to separate 
state and local governments from Fed- 
eral power, those rights have been 
applied by our Supreme Court to our 
state and local governments. 

We now accept that the Bill of Rights 
protects all of our fundamental rights 
under a system of government in which 


a co-equal judiciary, independent of the 
President and the Congress, provides 
the means for enforcement. It is this 
unique combination of powers which 
gives us the democracy that we know 
today and which is now serving as the 
model for eastern European and Soviet 
countries. Chief Justice Rehnquist 
observes, “It is this combination that 
is both our country’s greatest contribu- 
tion to the art of government worldwide, 
and a jewel in our own crown.” 

The first 10 amendments give mean- 
ing to the “We the People” in our 
Constitution. They level the govern- 
mental playing field, giving each of us 
the opportunity to adhere to our convic- 
tions without fear of a suppressing, 
arbitrary government. 

The Bill of Rights is certainly not 
without controversy. Since its incep- 
tion, one legislative observer states, 
there have been more than 10,000 
proposed amendments to the United 
States Constitution by members of Con- 
gress which would have modified the 
Bill of Rights or other significant rights 
and liberties. During the period be- 
tween 1969 and 1984, for example, 
3,048 proposals were introduced. Many 
of the proposals would expand the Bill 
of Rights or create new classes of 
persons or situations to be protected. 
Others would restrict their application 
by granting even more power to the 
government. Fortunately, the constitu- 
tional safeguards in place severely limit 
the ability to change the Bill of Rights 
either through addition or deletion. 
We, therefore, have a certain stability 
with the rights we have all come to 
know, expect, and respect. 

For the legal profession, the Bill of 
Rights creates a very special obliga- 
tion. In the Sixth Amendment, the role 
of a lawyer in our system of justice is 
specifically recognized by the provision 


THE FLORIDA BAR JOURNAL/DECEMBER 1991 7 


—— 
— 
4 
4 
\ 
q 


guaranteeing a defendant the right of 
counsel. In both the Sixth and Seventh 
Amendments, the right of trial by jury 
is guaranteed, recognizing the impor- 
tance of the legal profession in the 
search for truth. No other profession 
is singled out in the first 10 amend- 
ments like the legal profession. 

This recognition carries with it, how- 
ever, a tremendous responsibility. We 
must continue to adhere to our ethical 
requirements, educational require- 
ments, and, in order for the system to 
have the confidence of the people, our 
professional obligations. At the same 


time, we must resist the attempts by 
many to change the Bill of Rights to 
reduce the protection it affords indi- 
viduals, such as the right to a trial by 
jury. 

As we pause this month to celebrate 
the 200th anniversary of the Bill of 
Rights, we must not forget our unique 
responsibility as lawyers to the ad- 
ministration of justice. We must be 
ever vigilant in our protection of the 
jury system and help give meaning to 
the words of Thomas Jefferson when 
he wrote that trial by jury is the best 
of all possible safeguards for the per- 


son, the property, and the reputation 
of every citizen. 

The Bill of Rights is for the people, 
and the people must depend upon the 
judicial system to provide for its en- 
forcement. We, therefore, need to 
protect the threats to our third branch 
of government to maintain the highest 
ideals of our constitutional democracy. 
Those ideals provide hope for the indi- 
vidual over unchecked powers of 
government, ensure the participation 
of citizens in self-governance, and pro- 
vide justice as the ultimate end of all 
democratic actions. 


THE BILL OF RIGHTS 


ARTICLE I 


Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government 


for a redress of grievances. 


ARTICLE II 


A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, 


shall not be infringed. 


ARTICLE III 


No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but 


in a manner to be prescribed by law. 


ARTICLE IV 


The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and.the persons or things to be seized. 


ARTICLE V 


No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment 


of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of 
War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, without just compensation. 
ARTICLE VI 
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence. 
ARTICLE VII 


In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according 


to the rules of the common law. 
ARTICLE VIII 
Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 


ARTICLE IX 
The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by 
the people. 
ARTICLE X 


The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people. 
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Journal Turns 65 Next Year 


“The Publication Committee desires the unbiased views of mem- 
bers of our State Bar Association upon two problems: (a) Is the 
effort entailed in the publication of a journal such as this worth- 
while; in other words, will it be of real value to the members of the | 
Association ?; (b) Is the form and general character of this first issue 
in accord with the views of the bar?” 


THE AMERICAN LAW INSTITUTE 

RY. iis _ So began the history of The Florida Bar Journal. The answer 
ye e editor J.C. Cooper, Jr., of Jacksonville and the Publication Commit- 
tee received must have been “yes” to both questions, for the Journal 
is about to enter its sixty-fifth year of informing Florida lawyers 
about changes in the law. 

As the practice of law and the size and nature of the legal 
profession have changed in Florida, the Florida State Bar Associa- 
tion Law Journal has grown and changed. The name was changed in 
the early 1950’s to reflect the name of the newly unified Florida 
Bar. The magazine no longer publishes all opinions of the state 
Supreme Court, relying instead on the sections of the Bar to 
highlight those opinions which affect lawyers practicing within 


THE AMERICAN BAR ASSOCIATION 
‘By FRANCIS FLEMING 


OPINIONS OF THE FLORIDA SUPREME COURT 


and OTHER INTERESTING ARTICLES 


FLORIDA ; their specialized areas. News of local bars, actions of the Board of 
ven Governors, and coverage of other topics of interest were spun off 
LAW JOURN into the Bar News in 1974. The five-man Publication Committee 

1908 has grown into a 48-person Editorial Board... . 
But Mr. Cooper’s questions are as valid today as they were in 
< a = 1927. Is the Journal meeting its goal of “advancing the competence 
and public responsibility of lawyers?” Should we be doing more, 

cilia gaia and, if so, what features should be added? 
Age 65 is a good time to reflect, and to think about the future. I 
PERSONS INFECT WITH VENEREAL DISEASES would like to receive your comments—positive or negative—on how 
— your professional publications are serving you in your practice. 
=e Please direct your comments to The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee 32399-2300. 

— Jupson Orrick 


Editor 


| | 


Oil aud Gas Law for Florida Lawyers 
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The 1991 Amendments 
the Federal Rules 


n April 30, 1991, the U.S. 

Supreme Court an- 

nounced amendments to 

the Federal Rules of Civil 
Procedure, Criminal Procedure, Evi- 
dence, and Appellate Procedure which 
will take effect on December 1, 1991, 
absent further action by Congress prior 
to that date.! This article will highlight 
the substantive changes made in those 
rules in light of the commentary by the 
Advisory Committees,? but will not ad- 
dress amendments to the bankruptcy 
rules which took effect on August 1, 
1991.3 


Federal Rules of 
Civil Procedure 
Pleading Practice 

Rule 15(c) was revised primarily to 
change the result reached in Schiavone 
v. Fortune,4 477 U.S. 21 (1986), and 
prevent the parties from taking advan- 
tage of “inconsequential pleading er- 
rors to sustain a statute of limitations 
defense.”5 

Rule 15(c)(1) provides that an amend- 
ment of a pleading relates back when- 
ever “relation back is permitted by the 
law that provides the statute of limita- 
tions applicable to the action.” Rule 
15(c)(2) retains the prior rule that rela- 
tion back is also permitted where “the 
claim or defense asserted in the 
amended pleading arose out of the con- 
duct, transaction, or occurrence set 
forth or attempted to be set forth in the 


by Elizabeth A. Jenkins 


original pleading.” Relation back is also 
permitted under Rule 15(c)(3) when 
“the amendment changes the party or 
the naming of a party against whom a 
claim is asserted,” as long as the provi- 
sions of subsection (c)(2) are met and 
“within the period provided by Rule 
4(m) for service of the summons and 
complaint, the party to be brought in 
by amendment (A) has received such 
notice of the institution of the action 
that the party will not be prejudiced 
in maintaining a defense on the merits, 
and (B) knew or should have known 
that, but for a mistake concerning the 
identity of the proper party, the action 
would have been brought against the 
party.”6 This revised rule is more con- 
sistent with the liberal pleading prac- 
tices of Rule 8 and corrects the con- 
trary result reached in Schiavone.” 
Rule 24, which addresses interven- 
tion, adds a requirement that the court 
notify the attorney general of the state 
whenever the constitutionality of any 
statute of the state affecting the public 
interest becomes an issue in an action 
to which the state is not a party.§ 
Formerly, Rule 24(c) required only the 
Attorney General of the United States 
to be notified when the constitutional- 
ity of an act of Congress affecting the 
public interest was drawn into ques- 
tion. The rule also places a duty on the 
party challenging the constitutionality 
of legislation to bring this rule to the 
attention of the court, but provides 


that the failure to do so is not a waiver 
of “any constitutional rights otherwise 
timely asserted.”9 


Discovery 

Former Rule 34 permitted requests 
for inspection and production to be 
made only of parties to the action. It 
has been amended to permit produc- 
tion or inspection of documents and 
things from nonparties, as provided in 
Rule 45, consistent with changes made 
in that rule, discussed hereafter, relat- 
ing to subpoenas issued to nonpar- 
ties. 10 

Rule 35 has been changed to permit 
a physical or mental examination of a 
person to be conducted by “a suitably 
licensed or certified examiner.”!! This 
amendment is significant for two rea- 
sons: 1) the examiner is no longer re- 
quired to be a physician or psycholo- 
gist, and 2) the amended rule specifi- 
cally requires that the examiner have 
appropriate credentials to conduct the 
examination. The Advisory Commit- 
tee’s Note to the proposed rule indi- 
cates that the rule was revised to per- 
mit other certified professionals who 
are not physicians or clinical psycholo- 
gists, but who are otherwise well- 
qualified to give valuable testimony 
about the physical or mental condition 
at issue, to conduct the examination.!? 
This revision also clarifies the court’s 
responsibility to determine the suit- 
ability of the proposed examiner’s quali- 
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fications, even in the case of a physi- 
cian.!3 


Subpoenas 

Rule 45 has been substantially 
changed. The former Rule 45 did not 
specifically provide for issuance of a 
subpoena solely for production of docu- 
ments to a nonparty, and courts gener- 
ally quashed subpoenas to nonparties 
for documents which were not in con- 
junction with a subpoena to attend and 
give testimony.!* Now, Rule 45(a) spe- 
cifically states that “[a] command to 
produce evidence or to permit inspec- 
tion may be joined with a command to 
appear at trial or hearing or at deposi- 
tion, or may be issued separately.”!5 
However, Rule 45(b)(1) provides that 
prior notice of subpoenaed production 
of documents or inspection of premises 
must be served upon each party as 
prescribed in Rule 5(b).!6 Thus, ex 
parte issuance of subpoenas only for 
production or inspection is not permit- 
ted. 

Rule 45(c) now provides that the 
person commanded to produce and per- 
mit inspection of documents or tangible 
things need not appear in person for 
the production or inspection, unless 
the subpoena also commands him to 
appear and give testimony at a deposi- 
tion, hearing, or trial.!17 The person 
commanded to produce and permit in- 
spection may serve upon the party or 
attorney designated in the subpoena a 
written objection to the production and 
inspection. The objection must be 
served within 14 days after service of 
the subpoena or before the date speci- 
fied for compliance with the subpoena. 
If an objection is made, the party serv- 
ing the subpoena cannot thereafter in- 
spect the documents or the premises 
without an order of the court on behalf 
of which the subpoena was issued.!® 

Rule 45(c) also specifies grounds 
upon which the court, upon timely mo- 
tion, may quash or modify a subpoena. 
If the subpoena fails to allow reason- 
able time for compliance, or requires a 
nonparty or officer of a party to travel 
more than 100 miles from the place of 
his residence, regular employment, or 
business (except that a person may be 
required to travel from any place 
within the state to attend trial, as 
provided in Rule 45(c)(3)(B)(iii)), or re- 
quires disclosure of privileged infor- 
mation, trade secrets, or an unretained 
expert’s opinion, or subjects the person 


These changes 
alleviate the courts’ 
administrative 
burden and reflect 
the evolution of the 
lawyer’s role as an 
officer of the court 


to undue expense, the court may quash 
or modify the subpoena.!® Rule 45(d)(2) 
states that any objections on the 
grounds of privilege or work product 
must be “made expressly and shall be 
supported by a description of the na- 
ture of the documents, communica- 
tions, or things not produced that is 
sufficient to enable the demanding 
party to contest the claim.”29 

A subpoena for attendance at a hear- 
ing or trial is issued from the court for 
the district in which the hearing or 
trial is to be held.2! If the subpoena 
commands attendance at a deposition 
or production or inspection, then it 
should issue from the court for the 
district in which the discovery is to 
take place.22 

The form of the subpoena is specified 
in Rule 45(a)(1). Rule 45(a)(1)(D) now 
requires each subpoena to set forth the 
text of Rules 45(c) and (d).?3 This provi- 
sion is to ensure that the person to 
whom the subpoena is directed is aware 
of his or her rights and responsibilities 
regarding the subpoena.?4 

Another sweeping change in Rule 
45 permits an attorney, as an officer 
of the court, to issue and sign a sub- 
poena on behalf of “a court in which 
the attorney is authorized to practice” 
or “a court in the district where the 
deposition or production is compelled 
by the subpoena if the deposition or 
production pertains to an action pend- 
ing in a court in which the attorney is 
authorized to practice.”25 The Advisory 
Committee’s Note suggests that an at- 
torney who is admitted pro hac vice in 
a district may also issue subpoenas 
pursuant to this rule.6 

Additionally, the requirement that 
the subpoena be issued under seal of 
court has been eliminated, although 
subpoenas may still be issued by the 
clerk instead of an attorney.27 These 
changes were designed to alleviate the 
administrative burdens on the court 
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and also reflect the evolution of the 
lawyer’s role as an officer of the court.26 
Rule 45 now has a sanctions provi- 
sion to ensure that attorneys do not 
abuse this prerogative. Rule 45(c) 
places an affirmative duty upon a party 
or an attorney responsible for the issu- 
ance and service of a subpoena to take 
reasonable steps to avoid imposing un- 
due burden or expense on any person 
subject to that subpoena. If the party 
or attorney breaches this duty, the 
court on behalf of which the subpoena 
was issued may impose “an appropri- 
ate sanction, which may include, but 
is not limited to, lost earnings and a 
reasonable attorneys’ fee.”29 


Trial Procedure 

Rule 47 eliminates the use of alter- 
nate jurors in civil trials and provides 
that the number of peremptory chal- 
lenges which can now be exercised is 
the number permitted by 28 U.S.C. 
§1870.°° Additionally, the rule states 
that the court may excuse a juror from 
service at any time during trial or 
deliberations for good cause shown.*! 

Under Rule 48, a minimum of six 
jurors and a maximum of 12 jurors 
must be seated for trial.22 This new 
requirement of a minimum number of 
six jurors is consistent with the re- 
quirements of the seventh amendment 
to the U.S. Constitution.33 All jurors 
must participate in the verdict unless 
excused pursuant to Rule 47(c). Unless 
the parties otherwise stipulate, the ver- 
dict must be unanimous and cannot 
be taken if the jury has been reduced 
to fewer than six members.*4 Since 
Rule 47 now permits jurors to be ex- 
cused and alternate jurors are no 
longer used, the Advisory Committee’s 
Note suggests that more than six ju- 
rors be selected to ensure the requisite 
number of jurors at deliberations.5 

Rule 44 dispenses with the require- 
ment of final certification of foreign 
official records by diplomatic officers 
when the record and the attestation 
are certified as provided in a treaty or 
convention to which the United States 
and the foreign country in which the 
records are kept are parties.36 This 
amendment essentially changes the pro- 
cedure for authenticating foreign re- 
cords only with respect to records of 
foreign countries which are parties to 
The Hague Convention Abolishing the 
Requirement of Legalization for For- 
eign Public Documents.3” 
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The language in Rule 41(b) which 
permitted a defendant in a nonjury 
trial to move for involuntary dismissal 
of plaintiffs case on the grounds that 
plaintiff had failed to show entitlement 
to relief has been deleted.38 A motion 
to dismiss brought on these grounds 
under Rule 41 should now be treated 
as a motion for judgment on partial 
findings pursuant to the amended Rule 
52(c).39 

Rule 50 has been extensively re- 
vised. It eliminates the directed verdict 
and judgment notwithstanding the ver- 
dict in favor of a new “motion for 
judgment as a matter of law.”4° The 
Advisory Committee’s Note indicates 
that the prior terminology was changed 
because it did not accurately describe 
the relationship between the judge and 
the jury. Moreover, the change “en- 
ables the rule to refer to preverdict and 
postverdict motions with a terminology 
that does not conceal the common iden- 
tity of two motions made at different 
times in the proceedings.”4! 

The Advisory Committee’s Note sug- 
gests that a party should not be penal- 
ized for using the old terminology when 
making his motions, since the error is 
merely formal.42 

The motion for judgment as a matter 
of law may be made at any time before 
submission of the case to the jury and 
after a party has been fully heard with 
respect to an issue. The motion should 
specify the judgment sought and the 
law and facts on which the moving 
party is entitled to the judgment. If 
“there is no legally sufficient basis for 
a reasonable jury to have found for 
that party with respect to that issue,” 
the court may grant a motion for judg- 
ment as a matter of law on any claim, 
counterclaim, crossclaim, or third- 
party claim.*3 

If the motion for judgment as a mat- 
ter of law is denied, the party may 
renew the motion by service and filing 
not later than 10 days after entry of 
the judgment. Thus, under the new 
rule, in order to be able to renew it 
after the verdict, the party must make 
a motion for judgment as a matter of 
law before the case is submitted to the 
jury.“4 

The provisions of the rule regarding 
joining the postverdict motion for judg- 
ment as a matter of law with a motion 
for new trial under Rule 59 or request- 
ing the motion for new trial in the 
alternative, as well as the possibilities 


for the disposition of those motions, 
have not been substantively changed 
from the former rule, which merely 
labelled the postverdict motion as one 
for judgment notwithstanding the ver- 
dict. Similarly, the provisions of the 
rule relating to conditional rulings on 
the grant of a motion for judgment as 
a matter of law also are substantively 
unchanged.*5 

Rule 52 adds a new subsection which 
permits the court in a nonjury case to 
enter judgment as a matter of law with 
respect to any claim, counterclaim, 
cross-claim, or third-party claim once 
a party has been fully heard with re- 
spect to an issue. The judgment must 
be supported by the findings of fact and 
conclusions of law required by subdivi- 
sion (a) of the rule. However, this op- 
tion to enter partial findings is dis- 
cretionary, and the court may elect to 
render judgment at the close of all the 
evidence instead.*® 


Miscellaneous Changes 

Rule 5(d) now requires that the certifi- 
cate of service be filed along with any 
paper which is served upon a party 


after the complaint. However, discov- 
ery requests and depositions need not 
be filed unless on order of the court or 
for use in the proceedings.‘7 Addition- 
ally, Rule 5(e) contains an enabling 
provision which permits papers to be 
filed by facsimile transmission or other 
electronic means if permitted by local 
rules of the district court which comply 
with the standards established by the 
Judicial Conference of the United 
States for facsimile transmissions. How- 
ever, none of the district courts in 
Florida have adopted such rules. Rule 
5(e) contains a new provision which 
states that the clerk may not refuse to 
accept a paper for filing solely because 
“it is not presented in proper form as 
required by these rules or any local 
rules or practices.”48 This provision 
was added to ensure that the court, not 
the clerk, enforces local rules imposing 
certain form requirements. However, 
the clerk may inform the court that a 
paper is not in proper form.*9 

Rule 53 has been amended to require 
that a special master serve a copy of 
his report on each party.°° Previously, 
the rule required only the filing of the 
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report with the clerk of court and the 
change is intended to expedite proceed- 
ings before a master.5! 

Rule 63 has been amended to permit 
a substitute judge at a trial or hearing 
whenever the original judge is unable 
to proceed, as long as the substitute 
judge certifies that he is familiar with 
the record, and the proceedings may 
be completed without prejudice to the 
parties. The former rule permitted sub- 
stitution only when the original judge 
was unable to perform his duties be- 
cause of death, sickness, or other dis- 
ability. The rule further provides that 
in a hearing or nonjury trial, “the 
successor judge shall, at the request of 
a party, recall any witness whose testi- 
mony is material and disputed and 
who is available to testify again with- 
out undue burden.”52 

Rule 72(a) clarifies the time for object- 
ing to a magistrate judge’s order re- 
garding a nondispositive matter.®? The 
party must serve and file objections to 
the order within 10 days after being 
served with a copy of the order. If the 
party fails to object within this time 
period, the party may not later assign 
as error a defect in the order.*4 

The amendment to Rule 77 deletes 
language stating that mailing of notice 
of entry of an order by the clerk of court 
is sufficient notice for all purposes for 
which notice of entry of an order is 
required by these rules. The rule still 
retains language stating that lack of 
notice of the entry of the order by the 
clerk does not affect the time of the 
appeal or relieve a party for failure to 
appeal within the permitted time, ex- 
cept as permitted by Rule 4(a) of the 
Federal Rules of Appellate Procedure.®® 
However, the Advisory Committee’s 
Note indicates the revision was in- 
tended to ease the current strict sanc- 
tions now imposed on appellants whose 
notices of appeal are filed late because 
they did not receive notice of entry of 
judgment. This revision is consistent 
with changes made in Fed. R. App. P. 
Rule 4 for this purpose.*® 


Federal Rules of 
Criminal Procedure 
Discovery 

Rule 16 governs evidence subject to 
discovery by the government and the 
defendant. Rule 16(a)(1)(A) has been 
revised to require the government, 
upon request of a defendant, to disclose 
“that portion of any written record 


containing the substance of any rele- 
vant oral statement made by the defen- 
dant whether before or after arrest in 
response to interrogation by any per- 
son then known to the defendant to be 
a government agent.”57 

The language of the former rule re- 
quired the government to produce only 
oral statements to known government 
agents, which the government intended 
to offer in evidence at the trial.5® Rule 
16, as amended, broadens the category 
of oral statements of the defendant 
which must be disclosed by the govern- 
ment prior to trial to include disclosure 
of any relevant oral statement con- 
tained in a written record, which was 
made by defendant to a known govern- 
ment agent, regardless of whether the 
government intends to use the state- 
ment at trial.59 

The amended rule also requires that 
the substance of any other relevant 
oral statement (i.e., one not contained 
in a written record) made by a defen- 
dant in response to interrogation by a 
known government agent be disclosed 
if the government intends to use that 
statement at trial.® An oral statement 
made by the defendant which would 
be used only for impeachment purposes 
would be covered by this rule.®! 

Although Rule 16 is the only Federal 
Rule of Criminal Procedure regarding 
discovery which has been changed, the 
amendment to Rule 404(b) of the Fed- 
eral Rules of Evidence also affects the 
timing of disclosure of “similar act” 
evidence in criminal cases, as subse- 
quently discussed. 


Reduction or Correction of Sentence 

Rule 35 has been substantially re- 
vised. Subsection (a) addresses correc- 
tion of sentence on remand and is 
unchanged, subsection (b) governs re- 
duction of sentences, and subsection (c) 
addresses correction of sentences. 

Rule 35(b) permits a court, upon 
motion of the government, to reduce a 
defendant’s sentence “to reflect a de- 
fendant’s subsequent substantial assis- 
tance in the investigation or prose- 
cution of another person who has com- 
mitted an offense.” This discretion re- 
mains unchanged, but the time period 
for granting sentence reductions has 
been relaxed. 

Rule 35(b) no longer requires that 
the court rule on a motion filed within 
one year after imposition of sentence, 
so long as the motion is filed within 
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that time period. The court may also 
consider a government motion made 
one year or more after the imposition 
of sentence where defendant’s substan- 
tial assistance involves “information 
or evidence not known by the defen- 
dant until one year or more after the 
imposition of sentence.”62 

The Advisory Committee’s Note indi- 
cates that the government has the bur- 
den of showing that the cooperation 
could not have been furnished within 
the one-year time limit and that in 
deciding whether to consider an un- 
timely motion, the court may consider 
whether the assistance was provided 
as early as possible.® 

Rule 35(c) also permits the court to 
correct within seven days after the 
imposition of sentence “a sentence 
which was imposed as a result of arith- 
metical, technical, or other clear er- 
ror.”64 This subsection provides a ready 
mechanism for correcting technical er- 
rors and is not intended to permit the 
court to reconsider the sentence im- 
posed.®5 


Miscellaneous 

The final substantive change made 
to the Federal Rules of Criminal Proce- 
dure relates to prosecutions of federal 
offenses in the Virgin Islands. Rule 
54(a) states that “the prosecution of 
offenses in the District Court of the 
Virgin Islands shall be by indictment 
or information as otherwise provided 
by law.”66 


Federal Rules of Evidence 

The Federal Rules of Evidence were 
amended in only one respect. Rule 
404(b) governs admission of other 
crimes, wrongs, or acts to prove motive, 
opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mis- 
take or accident. The amended Rule 
404(b) now requires the prosecution, 
in a criminal case, upon request of the 
accused, to “provide reasonable notice 
in advance of trial, or during trial if 
the court excuses pretrial notice on 
good cause shown, of the general na- 
ture of any such evidence it intends to 
introduce at trial.”67 The Advisory Com- 
mittee’s Note indicates that the revi- 
sion is intended to “reduce surprise 
and promote early resolution on the 
issue of admissibility.”68 

The disclosure provision must be trig- 
gered by a request from the defendant. 
Any evidence to be offered by the prose- 
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cution under Rule 404(b), whether in 
its case-in-chief or for impeachment or JAMES H. KYNES 
rebuttal, must be disclosed.®? No spe- 
cific form is required for the notice, and 
the notice may, but need not, include 


FORMERLY OF WINKLES, TROMBLEY & KYNES, P.A. 


such information as dates, times, and STUART C. MARKMAN 
places.7° This requirement of prior no- FORMERLY OF STUART C. MARKMAN, P.A. 
tice makes Rule 404(b) consistent with 

certain other rules of evidence which have 


notice and disclosure requirements.”! 
JAMES E. FELMAN 
Federal Rules of FORMERLY OF WINKLES, TROMBLEY & KYNES. P.A. 
Appellate Procedure 

Appellants in civil cases have been 


TAKE PLEASURE IN ANNOUNCING THE FORMATION 
afforded a limited remedy where notice 


of final order or judgment is delayed OF 

by the clerk. Rule 4(a)(6) permits the 

district court to consider a motion for Kynes & MARKMAN, PA. 
reopening the time for appeal in a case 

in which a party “did not receive such THE FIRM WILL CONCENTRATE IN THE AREAS 


notice from the clerk or any party 


OF 

within 21 days of its entry” and has 

no prejudice to any other party.”? How- CRIMINAL TRIALS AND APPEALS IN FEDERAL AND STATE COURTS 

ever, the motion must be filed within 

180 days after entry of judgment or Kynes & Markman, P.A. 

order, or within seven days of receipt ATTORNEYS AT LAW 

of such notice, whichever is earlier, and POST OFFICE BOX 3396 

if granted, the time for appeal is re- 

opened for a period of 14 days from the TELEPHONE FAX 
date of entry of the order granting relief.” (813) 229-1118 (813) 221-6750 


Changes have also been made to 
Rules 6, 10(c), 25(a), 26(a), 26.1, 28(a), 
(b) and (h), 30(b), and 34(b) of the 
Appellate Rules. Because of space limi- 
tations, these rules changes cannot be 


addressed in this article. ROBERT P. POLLI 


Conclusion 


Significant changes have been made FORMERLY A PARTNER 
to the Federal Rules of Civil Procedure WITH THE LAW FIRM OF 


and, to a lesser extent, the Federal LAZZARA, CASKEY, POLLI AND PAUL, P.A. 
Rules of Criminal Procedure, the Fed- 


eral Rules of Evidence, and the Federal 


Rules of Appellate Procedure. Perhaps ANNOUNCES THE OPENING 
this article will acquaint the federal OF HIS LAW OFFICE 
practitioner with the changes which FOR THE PRACTICE OF 


take effect on December 1, 1991, and CRIMINAL LAW, PERSONAL INJURY, AND 
will assist counsel in continuing to APPEALS IN STATE AND FEDERAL COURTS 


effectively advance the cause of his or BEGINNING NOVEMBER 1, 1991 
her client in federal court. J 


ROBERT P. POLLI, P.A. 
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Looking the Gift Horse in the Mouth: 


Florida’s New Regulation 


by David G. Tucker 
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Gifts Public Officials 


ublic attention has recently 
turned toward the receipt 
of gifts by public officers 
and elected officials at 
every level of government. Media re- 
ports, anecdotal stories, even a Leon 
County grand jury presentment have 
fired the public imagination to conceive 
of a state government where bribes 
thinly disguised as “gifts” are bestowed 
by lobbyists upon the state’s policymak- 
ers. The public has demanded greater 
restrictions upon “gifts” and increased 
accountability from its leaders. 

Responding to the public’s wishes, 
the legislature, in the 1990 Special “A” 
Session and in the 1991 regular ses- 
sion, in partnership with Governors 
Martinez and Chiles, enacted a wide- 
ranging series of reforms severely lim- 
iting gifts and increasing accountabil- 
ity of the state’s highest officials to the 
state’s voters. This package imposes 
upon reporting specified state and local 
employees a disclosure requirement 
separate and additional to the annual 
statement of financial interests found 
in F.S. §112.3144 (1989) and F.S. 
§112.3145 (Supp. 1990). 

Three pieces of legislation! in par- 
ticular have significantly increased the 
prohibitions on accepting gifts by pub- 
lic officers, increased the power of the 
Florida Commission on Ethics, and 
greatly expanded disclosure require- 
ments with which public officers—and 
in some cases, private individuals— 
must comply. This article summarizes 
and briefly discusses the new prohibi- 
tions on accepting gifts and disclosure 
requirements applicable to government 
officials.” 


Applicability 

The new gift disclosure laws apply 
to a broad range of state officers and 
employees. Specifically, persons sub- 
ject to these laws are reporting 
individuals as defined in FS. 
§112.3148(2)(d) (1991), and procure- 
ment employees as defined in F-.S. 
§112.3148(2)(e) (1991). 

A “reporting individual” is one sub- 
ject to full or limited financial 
disclosure pursuant to art. II, §8 of the 
Florida Constitution, and F.S. 
§112.3145 (1991). Reporting individu- 
als include, but are not limited to, 
elected constitutional officers, ap- 
pointed members of state boards, 
appointed secretaries, assistant or dep- 
uty secretaries, executive directors, 
assistant or deputy executive directors, 
of each state department, commission, 
board, or council, and division direc- 
tors, assistant or deputy division 
directors, bureau chiefs and assistant 
bureau chiefs of any state division or 
bureau, assistant state attorneys, and 
assistant public defenders. 

Local officers and specified local em- 
ployees defined in F.S. §112.3145(1)(a) 
(1991) are also subject to the new gift 
disclosure laws. These include, but are 
not limited to, elected local officers, 
appointed members of boards, or com- 
missions, such as expressway authori- 
ties or transportation authorities 
established by general law.* Mayors, 
county and city managers, county or 
municipal attorneys, county or munici- 
pal chief building inspectors, water 
resources coordinators, and chief pollu- 
tion or environmental control officers 
are just a few of the nonelected local 
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officers subject to the new gift disclo- 
sure laws.® 

A “procurement employee” is defined 
as any employee of an officer, depart- 
ment, board, commission, or council of 
the executive or judicial branch of state 
government who participates through 
decision, approval, disapproval, recom- 
mendation, preparation of any part of 
a purchase request, influencing the 
content of any specification or procure- 
ment standard, rendering advice, 
investigation, or auditing, or in any 
other advisory capacity in the procure- 
ment of contractual services or 
commodities as defined in F-.S. 
§287.012 (1991), if the cost of such 
services or commodities exceeds $1,000 
in any year.® As used in this article, 
“reporting individual” includes “pro- 
curement employee.” 


Definitions 

The term “gift,” for purposes of ethics 
in government and financial disclo- 
sure, is defined thus: “[T]hat which is 
accepted by a donee or by another on 
the donee’s behalf, or that which is 
paid or given to another for or on behalf 
of a donee, directly or indirectly, or in 
trust for his benefit or by any other 
means, for which equal or greater con- 
sideration is not given... 

The definition continues with some 
examples of gifts, e.g., the use of tangi- 
ble or intangible personal property, 
professional services, other personal 
services for which a fee is normally 
charged, etc. Included also is “any other 
similar service or thing having an at- 
tributable value not already provided 
for in this section.”8 


= 


Excluded from the definition of “gift” 
are inter alia, salaries, commissions, 
expenses, services, fees and gifts asso- 
ciated primarily with the donee’s 
business or employment,’ campaign- 
related or political contributions re- 
ported pursuant to F.S. Ch. 106,!° 
honoraria or honoraria-related ex- 
penses,!! awards, plaques, certificates, 
or the like, honorary memberships in 
service or fraternal organizations, and 
food or beverage which can be con- 
sumed at a single sitting.!2 

F.S. §112.3149 (1991)!3 defines and 
regulates payment of honoraria to re- 
porting individuals. “Honorarium” is 
defined in essence as the payment of 
consideration to or on a reporting indi- 
vidual’s behalf, for a speech, oral 
presentation, writing (other than a 
book for publication), etc., which is not 
connected to the reporting individual’s 
normal employment outside his or her 
public employment.!4 

Although nowhere defined per se, 
“prohibited donor” is a useful term to 
describe an individual or entity prohib- 
ited from being solicited for gifts and/or 


“Honorarium” does 
not include expenses 
such as 
transportation, 
room and board, for 
an honorarium 
event 


honoraria by, or from giving gifts and/ 
or honoraria to, a reporting individual. 
A “prohibited donor” includes a “lobby- 
ist” as defined in F.S. §112.3148(2)(b) 
(1991) (for gift purposes) and FS. 
§112.3149(1)(d)(1991) (for honoraria pur- 
poses) who, in this context, lobbies the 
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reporting individual’s agency;'5 the part- 
ner, firm, employer, or principal of a 
lobbyist;!® and a political committee 
or committee of continuous existence 
as defined in F.S. §106.011 (1991).!” 
These definitions also govern hono- 
raria. 

An entity of the legislative or judicial 
branch, a department or a commission 
of the executive branch, a county, mu- 
nicipality, airport authority, school 
board, or a direct-support organization 
specifically authorized by law to sup- 
port a governmental entity is not a 
prohibited donor as to gifts over $100 
if a public purpose can be shown for 
the gift.!8 


Prohibitions 

A reporting individual is barred from 
soliciting a prohibited donor for any 
gift, food, or beverage if such gift is to 
be for the benefit of the reporting indi- 
vidual, his immediate family, or 
another reporting individual.!9 A re- 
porting individual is likewise barred 
from knowingly accepting, directly or 
indirectly, a gift worth more than $100 
from a prohibited donor.?° 

A reporting individual may accept 
gifts in excess of $100 from nonpro- 
hibited donors, subject to the disclosure 
requirements discussed below. In addi- 
tion, a reporting individual may accept 
from a prohibited donor a gift in excess 
of $100 on behalf of a charitable organi- 
zation or governmental entity.2! In this 
event, however, the reporting individ- 
ual may not maintain custody of the 
gift longer than reasonably necessary 
to transfer the gift to the charitable 
organization or governmental entity.22 

A reporting individual is barred from 
soliciting an honorarium related to his 
public duties.2* A reporting individual 
is barred from knowingly accepting an 
honorarium from a prohibited donor.?4 
A prohibited donor is barred from giv- 
ing an honorarium to a reporting 
individual.25 

“Honorarium” does not include ex- 
penses such as transportation, room, 
and board, for an honorarium event.26 
A prohibited donor may pay a report- 
ing individual or his spouse reasonable 
expenses to an honorarium event, as 
discussed below. 


Disclosure and Valuation 
Reporting individuals now face in- 

creased gift disclosure requirements. 

For the first time, nongovernmental 
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individuals who are prohibited donors 
also must comply with gift disclosure 
requirements. The new statutes now 
impose a quarterly disclosure require- 
ment. 

A prohibited donor must disclose all 
gifts to a reporting individual in excess 
of $25 but less than $100 (gifts over 
$100, of course, are prohibited).2”7 The 
prohibited donor must file a report on 
the last day of each calendar quarter, 
for the preceding quarter.?8 The report 
must contain a description of each gift 
made, its monetary value, the name 
and address of the donor, the name and 
address of the recipient, and the date 
the gift was given.29 The report must 
be filed with the secretary of state, 
except when the reporting individual 
is in the legislative branch, in which 
case the report must be filed with the 
Joint Legislative Management Com- 
mittee.2° In addition, the donor must 
notify the reporting individual that the 
gift will be disclosed in this report.?! 
This section does not apply to gifts 
from government entities, gifts over 
$100 (which are prohibited), or to gifts 
accepted on behalf of a governmental 


entity or charitable organization.°2 
Although barred from payment of 
honoraria, prohibited donors may pay 
expenses for honorarium events. Such 
expenses include the payment of actual 
and reasonable transportation, lodg- 
ing, food, and beverage expenses for a 
reporting individual and spouse.** If 
payment of these expenses is made to 
a reporting individual, then the prohib- 
ited donor must send the reporting 
individual a statement setting forth 
the name and address of the person 
paying the expenses, a description of 
the expenses paid each day, and the 
total value of expenses paid for the 
honorarium event not later than 60 
days after the honorarium event.*4 
Reporting individuals must file a dis- 
closure statement with the secretary 
of state listing every gift valued at over 
$100 the reporting individual has re- 
ceived during the preceding calendar 
quarter.*5 The statement is due on the 
last day of each calendar quarter and 
covers the previous calendar quarter.*® 
This statement shall include a de- 
scription of each gift, the name and 
address of the donor, and the dates 
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when each gift was given, and a copy 
of any receipt provided by a donor 
establishing the value of a gift.37 In 
addition, the disclosure statement may 
include an explanation by the report- 
ing individual of the difference (if any) 
between the value of the gift shown on 
the gift receipt and the declared value 
of the gift.°8 This statement must be 
sworn to by the reporting individual 
filing it.89 A reporting individual who 
does not receive any gifts in excess of 
$100 during a calendar quarter is not 
required to file a disclosure statement 
for that quarter.4° 

Exempt from this requirement are 
gifts from relatives,*! prohibited gifts, 
and gifts from a governmental entity 
or a direct support organization specifi- 
cally authorized by law to support a 
governmental entity.‘? 

Reporting individuals must report, 
no later than July 1 of each year, all 
gifts which they have received in ex- 
cess of $100 from governmental entities 
or direct support organizations specifi- 
cally authorized by law to support a 
government entity.44 The disclosure 
statement shall provide the identity of 
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the donors, description of the gift, the 
date or dates on which the gift was 
given, a copy of any receipt provided 
by the donor, and the value of the total 
gifts for the calendar year in ques- 
tion.44 As with quarterly disclosures, 
reporting individuals are permitted to 
explain the difference between the 
value shown on the gift receipt and the 
value declared on the disclosure state- 
ment.*5 

A reporting individual must disclose 
by July 1 each year all honorarium 
event-related expenses paid by a pro- 
hibited donor.*® This disclosure must 
include name, address, and affiliation 
of the person paying the honorarium 
expenses, the amount of the expenses, 
a description of the expenses paid, the 
date of the honorarium event, and a 
copy of each statement received by the 
reporting individual from the expense 
provider pursuant to F.S. §112.3149(5) 
(1991).47 There is no requirement to 
disclose honorarium expenses paid by 
a nonprohibited donor. 

F.S. §112.3148(7) (1991) provides cri- 
teria for valuing gifts. In general, the 
value of a gift must be its actual cost 
to the donor.*® For services, the gift 


Penalties range 
from reprimands to 
civil fines not to 
exceed $5,000, to 
salary forfeitures 
and loss of position 
through 
impeachment or 
dismissal 


must be valued at the reasonable and 
customary charge for such services in 
the community where the service(s) 
was (were) performed.‘? 

Any consideration paid by the re- 
porting individual to the donor is 
deducted from the value of the gift.5° 
If the actual value of a gift cannot be 
determined among multiple partici- 
pants at a gift event, the gift value is 
determined by prorating the total costs 
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equally among invited persons, 
whether reporting individuals or not.5! 
Transportation must be valued on a 
round-trip basis unless one-way trans- 
portation is provided.5? Round-trip 
transportation is considered a single 
gift.53 Transportation provided in a pri- 
vate conveyance (e.g., private plane) 
shall be given the same value as trans- 
portation provided in a comparable 
commercial conveyance.*4 
Lodging provided on consecutive 
days is considered a single gift for 
valuation.5> Lodging in a private resi- 
dence is valued at the per diem lodging 
rate provided in F.S. §112.061(6)(a)1 
(1991), less the meal allowance rate set 
forth in F.S. §112.061(6)(b) (1991).5® 
Food and beverages not exempted 
under F.S. §112.312(12)(b)6 and con- 
sumed in a single calendar day are 
considered a single gift. The value of 
such a gift is the value of all the food 
and beverages provided that day.*” 
Membership dues paid during a 12- 
month period are a single gift.58 En- 
trance fees, admission fees, or tickets 
are valued at their face value, or on a 
daily or per event basis, whichever is 
greater.°9 
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Penalties 

Reporting individuals and lobbyists 
who violate these prohibitions face a 
wide range of civil penalties. Such pen- 
alties range from reprimands to civil 
fines not to exceed $5,000, to salary 
forfeitures and loss of position through 
impeachment or dismissal.®° Im- 
peached officials forfeit all retirement 
benefits from public retirement sys- 
tems except for their contributions as 
of the date of termination.®! 

Prohibited donors not regulated by 
F.S. §11.045 who violate gift and hono- 
rarium prohibitions are subject to civil 
fines not to exceed $5,000.62 They may 
also be prohibited from lobbying or 
employing a lobbyist before the agency 
or reporting individual to whom (or 
with whom) they violated these prohi- 
bitions.®8 Prohibited donors regulated 
by F.S. §11.045 who violate gift or 
honorarium provisions are subject to 
penalties imposed by the chamber of 
the legislature whose member was the 
recipient of the prohibited gift or hono- 
rarium.®4 That chamber may impose a 
fine not to exceed $5,000 upon the 
prohibited donor.® 

The Commission on Ethics has juris- 
diction to investigate and resolve 
complaints against reporting individu- 
als alleging violation of gift and 
honorarium prohibitions.®* The attor- 
ney general is authorized to enforce 
penalty determinations by the commis- 
sion.6? State attorneys and other 
authorized agencies have jurisdiction 
to initiate actions to impose or collect 
fines against prohibited donors not regu- 
lated by F.S. §11.045.6 


Considerations for Resolving 
Doubtful Situations 

Legislators do enjoy one advantage 
over other reporting individuals. If a 
legislator has a question about the 
applicability of the gift law or the hono- 
rarium law to a specific factual 
situation, he or she may request an 
advisory opinion from the general coun- 
sel of the house of which the legislator 
is a member.®? The general counsel 
must issue the advisory opinion within 
10 days of the request, and the legisla- 
tor may reasonably rely on that 
opinion.”9 

Nonlegislators, however, are not simi- 
larly provided for in this statute, 
although both legislators and nonlegis- 
lators may obtain binding opinions 
from the Commission on Ethics. Re- 


porting individuals may not always 
have the time to obtain such opinion, 
however. The author, therefore, offers 
three considerations for the doubtful 
situation. 

First, if a potentially prohibited do- 
nor offers a gift which could be worth 
over $100, the reporting individual 
should decline to accept the gift. It is 
better to decline a potentially prohib- 
ited gift than to accept a gift which 
subsequently is found to have been 
prohibited. 


Second, if a gift valued at over $100 
is proffered by a nonprohibited donor, 
the reporting individual should docu- 
ment a reasonable investigation 
demonstrating that the person offering 
the gift is not a prohibited donor. Sug- 
gested documentation might include 
the would-be donor’s absence from the 
current “Lobbying in Florida”; identifi- 
cation of the would-be donor’s business 
partners, associates, and agents; and 
even the business or occupation of the 
would-be donor. Copies of the docu- 
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mentation could be attached to the 
reporting individual’s gift disclosure. 
Third, a reporting individual should 
resolve questions about disclosure in 
favor of disclosure. Disclosure by itself, 
of course, will not cure the acceptance 
of prohibited gifts. On the other hand, 
doubts may legitimately arise over 
whether a particular permitted gift is 
subject to disclosure requirements. In 
these instances, a reporting individual 
should err in favor of disclosure. 


Discussion and Conclusion 

Responding to the public, the legisla- 
ture has enacted standards governing 
the giving and acceptance of gifts by 
public officers and employees. Some 
ambiguities exist, of course, which will 
be resolved only through experience 
and, perhaps, more legislation. For ex- 
ample, reasonable people might dis- 
agree over whether gifts accepted by a 
reporting individual in his or her offi- 
cial capacity (e.g., a mayor accepting a 
gift on behalf of constituents) are sub- 
ject to disclosure, or even what defines 
a single sitting or event for food con- 
sumption. 

But despite their ambiguities, the 
new gift regulations do set clear stan- 
dards of conduct to guide public offi- 
cials. Those determined to break the 
law will always find a way to do so. 
The overwhelming majority of Flor- 
ida’s public officers and employees, how- 
ever, will do their best to comply with 
these standards. They and the public 
now share a common understanding 
of permitted and prohibited conduct. 
It is now for the public itself to decide 
whether its servants have complied 
with these standards. 


1 Fla. Laws Ch. 90-502; Fla. Laws Ch.91- 
85; and Fla. Laws Ch. 91-292. 
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ties inhere to these measures, which may 
be resolved only with the passage of time. 
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enhanced powers of the Ethics Commission. 
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written, this provision covers both private 
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lated to a reporting individual’s public em- 
ployment from the definition of gift in this 
statute, however, defeats the legislature’s 
purpose in enacting this law. Regulating 
gifts incident to public employment is the 
very reason for these measures. A strict and 
literal interpretation of this provision cre- 
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therefore, be avoided by construing courts. 
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12 months, to influence the governmental 
decisionmaking of a reporting individual or 
procurement employee or his agency or 
seeks, or sought during the preceding 12 
months, to encourage the passage, defeat, 
or modification of any proposal or recom- 
mendation by the reporting individual or 
procurement employee or his agency. With 
respect to an agency that has established, 
by rule, ordinance, or law, a registration or 
other designation process for persons seek- 
ing to influence decisionmaking or to en- 
courage the passage, defeat, or modification 
of any proposal or recommendation by such 
agency or an employee or official of the 
agency, the term “lobbyist” includes only a 
person who is required to be registered or 
otherwise designated as a lobbyist in accor- 
dance with such rule, ordinance, or law or 
who was during the preceding 12 months 
required to be registered or otherwise desig- 
nated as a lobbyist in accordance with such 
rule, ordinance, or law.” 

16 Fra. Stat. §112.3148(3)-(5) (1991). 

17 Fa. Stat. §112.3148(5) (1991). 

18 Fia. Stat. §112.3148(6) (1991). 
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he purchaser of a business 

can be held personally liable 

for the preexisting sales tax 

debt the business owes the 
Florida Department of Revenue. When 
the purchaser steps into the seller’s 
shoes, the purchaser has a duty to 
withhold a sufficient portion of the 
purchase money to safely cover delin- 
quent taxes. If this is not done, 
transferee liability may arise under 
F.S. §212.10.1 

Imposition of personal liability could 
shock the unsuspecting buyer because 
it arises from the seller’s prior business 
activities. Liability is not premised on 
the department’s avoiding the trans- 
fer.2 The duty does not depend on 
whether the department has filed a 
lien in the public records.’ The duty 
arises because the statute requires that 
a sufficient amount of any purchase 
money be withheld. If the duty is not 
discharged, personal liability may 
arise.4 

As of July 1, 1991, when a business 
is being sold, the seller or purchaser 
can request the department to conduct 
an audit of the seller’s books and 
records. The department is authorized 
to use private auditors to perform the 
audit and to charge the cost to the 
person requesting it.5 The department 
will then provide a receipt for any 
taxes paid or a certificate showing that 
no tax is due. This can secure the 
purchaser from transferee liability for 
the audit period. 

Previously, determining the exis- 
tence or amount of a preexisting 
liability could be difficult. Private ex- 
aminations might not identify the tax 
exposure. Even if checking the seller’s 
records for compliance with sales tax 
law might identify an exposure, pri- 
vate examinations do not bind the 
department. The department can audit 
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Why Asking for a Sales Tax Audit 
May Be the Right Move 


By requesting an 
audit prior to the 
sale, the purchaser 
can avoid acquiring 
an unknown 
liability along with 
the business 
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a business long after the sale of that 
business and assess tax, interest, and 
penalties for any preexisting delin- 
quency.® By requesting the department 
to conduct an audit prior to the sale, 
the purchaser can avoid acquiring an 
unknown liability along with the busi- 
ness. However, arrangements for the 
audit should be made with sufficient 
lead time to allow for the review to be 
completed prior to closing the sale. 
The question of whether an audit is 
necessary is best solved early in the 
negotiations in the same manner as 
other material terms of the sale. Ques- 
tions for negotiation include whether 
an audit is necessary, who will request 
the audit, what will be the scope of the 
audit, what arrangements for conduct- 
ing the audit will be required, and who 
will pay the cost of the audit. Of course, 
the seller may not be overjoyed by the 
prospect of requesting an audit. In fact, 
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the seller must always authorize dis- 
closure of the audit findings to the 
purchaser because sales tax records 


are otherwise confidential. F-.S. 
§213.053. 

The seller may be fearful that an 
unfavorable audit will halt the sale 
and leave the seller with a voluntarily 
produced assessment. Also, an unfa- 
vorable result could lead to further 
inquiries. Whether or not these fears 
are well founded, if a purchaser is 
willing to foot the bill to protect against 
future surprise and the seller refuses. 
the offer, the purchaser should be mind- 
ful that the purchaser is foregoing an 
opportunity to reduce risk if the sale 
goes forward without an audit. It might 
also be noted during negotiations that 
the audit could reveal that the seller 
has been overpaying tax and that a 
refund is available to the taxpayer or 
its assigns for tax paid within three 
years of the date of overpayment. F.S. 
§215.26. 

When is it advisable for the pur- 
chaser to request an audit? The 
circumstances of the particular trans- 
fer will dictate the answer. Keep in 
mind that even when the existence of 
a tax liability is unknown, the buyer 
may nonetheless have a duty to with- 
hold a sufficient amount of the 
purchase money to safely cover unpaid 
taxes. Consistent underpayment by the 
seller over a long period of time, even 
on small but numerous transactions, 
can result in a significant tax liability 
coupled with interest and penalties. 
Therefore, because the purchaser is at 
risk, the availability of this tool for 
minimizing that risk should routinely 
be considered. 

In assessing whether an audit is 
advisable, the transfer should be evalu- 
ated to determine whether it amounts 
to the sale of a business. One who 
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counsels in this field must be alert to 
the possibility of a preexisting delin- 
quency whenever a sales tax dealer 
sells out’ the business or stock in goods. 
There is a degree of conflict in the 
reported judicial opinions on this issue. 
In an appellate case discussing 
whether there was a sale, the court in 
Jacobs v. Kirk, 223 So.2d 795 (Fla. 4th 
DCA 1969), decided that when a land- 
lord took possession of a stock of goods 
abandoned by the tenant by virtue of 
clause in the lease, the transfer was a 
sale giving rise to the duty.§ A circuit 
court has held that the section contem- 
plates a voluntary sale and that such 
judicially enforced sales as foreclosures 
and bankruptcies do not give rise to 
the duty. Florida ex rel. Sir Richards, 
Inc. v. Lewis, 9 F.Supp. 2d 68, 69 (Fla. 
2d Cir. Ct. 1984). 

Determining whether the transfer 
of a business or stock of goods amounts 
to a sale giving rise to a duty is beyond 
the scope of this article. Analysis of 
particular transactions is, in the first 
instance, a task to be performed by the 
parties to the transaction. This arti- 
cle’s principal purpose is to generally 
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alert counsel to the existence of the 
duty and to the new provisions that 
provide the only method for guarantee- 
ing the absence of a tax deficiency. The 
department is in the process of publish- 
ing rules which may shed more light 
on the subject. Given the article’s lim- 
ited scope, no attempt has been made 
to discuss the treatment of these issues 
in the administrative forum. However, 
it is clear that questions will arise in 
a variety of fact-specific circumstances 
which can differ from one another to 
some degree. 

For example, a single corporate 
dealer operating at several locations 
which sells all but one of those loca- 
tions may be treated as not having sold 
out the business. Therefore, the pur- 
chaser or purchasers of several, but 
not all, business locations may not 
have a duty to withhold. Multiple pur- 
chases made in the ordinary course of 
a going-out-of-business sale likely will 
not give rise to the duty. Conversely, 
a single dealer engaged in two lines of 
business which sells out one line may 
be found to have sold out its business 
under the statute. 
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Liability may arise on the sale of a 
business or stock of goods.? Note also 
that, insofar as liability may arise on 
the sale of a business, many businesses 
must register with the department 
which do not sell tangible personal 
property.!° Thus it can be argued that 
the transfer of commercial real estate 
gives rise to the duty because it consti- 
tutes the sale of a business and rents 
derived from the operation of the busi- 
ness are subject to sales tax. Claims 
are also made involving the transfer 
of licensed alcoholic beverage estab- 
lishments. 

Understandably, the question of 
whether a particular transfer amounts 
to the sale of a business giving rise to 
the duty can be the subject of heated 
dispute. As Jacobs illustrates, the at- 
torney should not immediately assume 
that a qualifying sale is limited to a 
purely voluntary arm’s-length transac- 
tion. As a rule of thumb, therefore, it 
is advisable to be alert to the potential 
for transferee liability whenever regis- 
tration as a sales tax dealer is required 
by statute and to take such precautions 
as are reasonable when the transfer of 
such a business is contemplated. Be- 
cause no court has ruled on many of 
these questions, the risk of exposure 
exists and should be kept in mind. 

The attorney should also be aware 
that the department is authorized to 
issue taxpayers technical assistance ad- 
visements concerning the tax conse- 
quences of specific transactions. F.S. 
§213.22. While the department has is- 
sued advisements on transferee issues 
in the past, the authorizing statute 
provides that they have no preceden- 
tial value except to the taxpayer 
making the request and, therefore, the 
advisements are not discussed here. 

It is also beyond the scope of this 
article to describe every sale that is 
accomplished with purchase money 
which might give rise to the duty to 
withhold. Determining whether the pur- 
chaser is paying purchase money is 
also a fact-specific question subject to 
dispute. The statute does not define 
“purchase money.” Again, there has 
been scant case law on the issue. One 
circuit court has held that the provi- 
sion will impose a personal obligation 
to the extent there is equity of the 
seller to which a tax warrant could 
attach.!! The purchase money question 
is intertwined with the question of 
whether a sale is taking place. Since 
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it has not been judicially determined 
whether situations involving, for ex- 
ample, a deed in lieu of foreclosure, 
voluntary repossession by a secured 
creditor, or gifts of a business give rise 
to liability, the attorney should con- 
sider the circumstances carefully before 
the department becomes involved and 
an assessment is issued. 

If the sale contemplates payment of 
the purchase price over time, the pur- 
chaser can withhold part of the 
purchase price. Therefore, one may ex- 
pect the department to interpose its 
claim when the sale contemplates pay- 
ment to the seller over time. F.S. 
§212.10(3). When the purchaser agrees 
to pay money to the seller’s creditors 
without making a direct payment of 
money to the seller, the department 
may likewise interpose a claim.!2 

Under these circumstances it might 
be argued that the purchaser is not 
being held personally liable. However, 
one might expect that there would be 
repercussions if, for example, the credi- 
tors of the business were not being 
satisfied. In either case, if the demands 
of the department come as a surprise, 
it may create needless conflict between 
the attorney and the client. 

Under all circumstances, if the pur- 
chaser attempts to discharge the duty 
without the assistance of an audit, the 
tax risk remains with the purchaser. 
In both Jacobs and Dep't. of Rev. v. 
Potamkin Dodge, Inc., 442 So.2d 287 
(Fla. 3d DCA 1983), the courts did not 
reach the issue of discharge of the duty. 
Potamkin Dodge found that “[a]t this 
time, we need not reach the question 
whether depositing the purchase 
money into the registry of the court 
was a means of withholding these 
funds sufficient to discharge the pur- 
chaser’s personal liability for failure 
to withhold and we expressly decline 
to do so.” Potamkin Dodge, 442 So.2d, 
at 288. 

Therefore, counsel may consider mak- 
ing a limited factual inquiry early in 
negotiations to aid in determining the 
reasonableness of making an audit re- 
quest.'3 An audit may be appropriate 
to fix the sales tax risks of the transac- 
tion. But apart from fixing the tax 
consequences, the ability of the auditor 
to conduct the audit, as well as the 
audit results, may also provide insight 
into other aspects of the transaction. 
In other words, the audit process may 
bring to light unforeseen problems. It 


is often the case, but by no means the 
rule, that a delinquent dealer who fails 
to remit sales tax collections has other 
problems which affect the business. 

Commonly, the auditor will review 
business records which may also be the 
basis for the purchaser’s independent 
appraisal of the value of the business. 
While the department is authorized to 
make an assessment from an estimate 
based upon the best information avail- 
able, F.S. §212.12(5)(b), a determina- 
tion that the business lacks the records 
necessary to conduct a complete audit 
could portend problems regarding any 
estimate of the worth of the business 
based on those same business records. 
Thus, when giving an opinion to the 
client as to whether requesting an 
audit is advisable, one should consider 
the broader indirect benefits which 
might be gained through an audit ex- 
amination. 

It would, therefore, seem prudent 
under some circumstances for the pur- 
chaser of a business to utilize this new 
means to guarantee protection. How- 
ever, this should not be construed to 
suggest that a sales tax audit is neces- 
sary prior to the sale of every business. 


There are occasions when the parties 
may decide to forego. an audit because 
of the nature of the transfer or because 
its benefits would be outweighed by its 
costs. Nevertheless, when suitable, a 
sales tax audit can serve the useful 
purpose of establishing with certainty 
whether the business has any liability 
for unpaid sales and use taxes before 
it is transferred to the buyer. Thus the 
decision should be carefully considered. 
1 The statute, as amended by 1991 Fla. 
Laws Ch. 91-112, provides that if a dealer 
liable for any tax, interest, or penalty sells 
out his business or stock in goods: 
“{H]is successor, .. . shall withhold a 
sufficient portion of the purchase money to 
safely cover the account of such taxes, inter- 
est, or penalties due and unpaid until such 
former owner shall produce a receipt from 
the department showing that they have 
been paid or a certificate stating that no 
taxes, interest, or penalty are due.” 
The section continues: 
“If the purchasers of a business or stock 
of goods shall fail to withhold a sufficient 
amount of the purchase money as above 
provided, he shall be personally liable for 
the payment of the taxes, interest and pen- 
alties accruing and unpaid on account of the 
operation of the business by any former 
owner, owners, or assigns.” 
Newly added language provides: 
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“Any receipt or certificate from the de- 
partment does not, without an audit of the 
selling dealer’s books and records by the 
department, guarantee that there is not a 
tax deficiency owed to the state from opera- 
tion of the seller’s business. To secure 
protection from transferee liability under 
this section, the seller or purchaser may 
request an audit of the seller’s books and 
records. The department may contract with 
private auditors . . . to perform the audit. 
The department may charge the cost of the 
audit to the person requesting the audit.” 

2 See The Uniform Fraudulent Transfer 
Act, Fia. Star. §726.01, et seq. 

3 The department can perfect a lien by 
filing a warrant for tax due. Fra. Star. 
§212.15(4). The date of perfection will gener- 
ally determine the priority of the depart- 
ment’s claim. Dep’t. of Rev. v. Potamkin 
Dodge, Inc., 442 So.2d 287 (Fla. 3d D.C.A. 
1983). 

4 Whether the sale of the business as- 
sets to the purchaser is itself a taxable 
transaction is discussed in the article, Sales 
Tax Consequences of Sales of Business As- 


sets, 65 Fia. B.J. 34 (1991). 

5 1991 Fla. Law Ch. 91-112. The depart- 
ment is developing rules which will pre- 
scribe the various forms for use in making 
the request. At this time rules have not 
been published. Preliminary indications are 
that the department would issue its audit 
findings within 60 days after the applicant 
has agreed to pay the cost of the audit. The 
author anticipates that among the ques- 
tions which might be raised by the public 
at a rule hearing would be the possibility 
that applicants could work out an audit 
plan before the audit is commenced so that 
the amount of time necessary for conducting 
the audit and the cost of the audit could be 
estimated beforehand. 

6 Fira. Stat. §95.091(3). The period 
within which an assessment may be made 
is generally five years, but may be longer 
in specified situations. 

7 The statute does not define “sell out.” 
The tax act defines a “sale” to include any 
transfer of title or possession by any means 
of tangible personal property for a consid- 
eration. Stat. §212.02(16)(a). 


® Upholding the trial court’s order di- 
recting that all proceeds from the sale of 
goods in excess of the amount of lien for 
rent must go to satisfy the sales tax war- 
rant. Id. at 798. 

9 The relationship, if any, between the 
transferee liability statute and Art. 6, 
U.C.C.—Bulk Transfers, Fra. Star. 
§676.101, et seg., has not been explored by 
the judiciary. The transferee liability stat- 
ute seems to be a more specific statutory 
statement than is contained in Art. 6 which 
applies broadly to enterprises whose princi- 
pal business is the sale of merchandise and 
to restaurants. 

10 The tax act defines “business” to in- 
clude any activity with the object of private 
or public gain. Fa. Star. §212.02(2). 

11 Screens Unlimited, Inc. v. Aetna Ins. 
Co., 37 F. Supp. 175, 177 (Fla. 6th Cir. Ct. 
1972). 

12 The department may also seek to pre- 
vent the transfer of property or credits owed 
to the purchaser by third parties. It may 
thus step between third parties and the 
purchaser to whom the seller has assigned 
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a right to collect something of value. Fia. 
Star. §212.10(3). 

13 For example, the purchaser may re- 
quest the seller to waive in writing the 
confidentiality rules which prohibit the de- 
partment from disclosing taxpayer informa- 
tion. See Fia. Star. §213.053. The purchaser 
could then verify whether the seller has 
been the subject of prior audits and, if so, 
with what result. The preliminary indica- 
tions are that the department’s rules in this 
area will formalize the procedures for ob- 
taining waivers of confidentiality concerning 
prior audit activities. 
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LABOR & EMPLOYMENT LAW 


The Arbitration of Age 
Discrimination Cases: Will Clauses in 
Employment Contracts Be Enforced? 


ith the passage of the 

Age Discrimination 

in Employment Act 

(ADEA) in 1967, and 
its subsequent amendments, employ- 
ers with 20 or more employees! became 
subject to employee age-discrimination 
claims arising from employment. Age- 
discrimination claims can result in 
costly and time-consuming litigation 
for both employers and employees. Ar- 
bitration is one alternative to litigating 
age-discrimination claims. Arbitration 
usually involves only a portion of the 
time and cost of litigation through the 
court system for all parties.2 Despite 
these benefits, the use of arbitration 
as a forum for resolving age-discrimi- 
nation claims has been challenged as 
interfering with the employee’s statu- 
tory right of access to courts. Prior to 
this year, the enforceability of employ- 
ment contract arbitration clauses in 
age-discrimination cases was largely 
in doubt. Some of that doubt may be 
dispelled by the Supreme Court’s deci- 
sion in Gilmer v. Interstate/Johnson 
Lane Corporation, 500 U.S. __, 114 
L.Ed. 2d 26 (1991). 


Past Enforceability of 
Arbitration Clauses 

The Third Circuit Court of Appeals 
in Nicholson v. CPC International, Inc., 
877 F.2d 221 (3d Cir. 1989), dealt with 
the enforceability of an employment 
contract arbitration clause in an age- 
discrimination case. In Nicholson, the 
court found that although a former 
employee signed an employment con- 
tract containing an arbitration clause, 
the employee could not be compelled 
to arbitrate the age-discrimination 
claim. 

CPC hired Nicholson as a company 
attorney and eventually appointed him 
to the position of vice president of 


The Supreme 
Court’s decision in 
Gilmer brings 
employers and 
employees one step 
closer to enforcing 
their mutual 
agreements to 
arbitrate 
employment claims 


by John-Edward Alley and 
Angela S. Oehler 


corporate financial services. In the 
midst of a possible company takeover, 
CPC offered Nicholson and approxi- 
mately 30 other company officers an 
executive employment agreement 
which contained a clause stating that 
any disputes arising under it would be 
fully resolved by arbitration. Approxi- 
mately one year after Nicholson agreed 
to it, he was informed that his job 
would be eliminated. 

Nicholson filed a claim with the Equal 
Employment Opportunity Commission, 


but then requested administrative 
termination of his claim so that he 


could file suit in court. Nicholson filed 
suit in the New Jersey Superior Court; 
the company removed the case to fed- 
eral court and moved for an order 
compelling arbitration of the case un- 
der the arbitration clause of the 
executive employment agreement. The 
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district court denied the motion be- 
cause, in relevant part, it found that 
congressional intent regarding ADEA 
claims, demonstrated by the text and 
legislative history of the ADEA, indi- 
cated that ADEA claims were not 
arbitrable. 

On interlocutory appeal of the dis- 
trict court’s order denying the com- 
pany’s motion to compel arbitration of 
the ADEA claims, the Third Circuit 
Court of Appeals looked to the stan- 
dard used in the Supreme Court’s 
decision in Shearson/American Ex- 
press, Inc. v. McMahon, 482 U.S. 220 
(1987), recognizing the Supreme Court 
had “discarded its earlier reluctance 
to order arbitration of statutory 
claims.”? The Supreme Court’s stan- 
dard, as characterized by the court in 
Nicholson, was that the Federal Arbi- 
tration Act (FAA) “establishes a ‘federal 
policy favoring arbitration’ . . . which 
is not diminished when a party to an 
arbitration agreement raises claims un- 
der a federal statute. However, the 
presumption of arbitrability under the 
FAA will be defeated when it is ‘over- 
ridden by a contrary congressional com- 
mand’ in another statute.”4 

Analyzing the text and legislative 
history of the ADEA, the Nicholson 
court found no specific language in the 
text and no specific explanation in the 
legislative history dealing with arbi- 
tration of age-discrimination claims, 
but found language and history “sug- 
gestive” of a congressional intent 
counter to the enforceability of arbitra- 
tion agreements in age-discrimination 
claims.> Because the language and his- 
tory of the ADEA were not “conclusive,” 
the court next undertook an analysis 
of whether the objectives of the ADEA 
were “inherently incompatible” with 
waiver of a right to a judicial forum.® 
The court considered the EEOC’s role 
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in the enforcement of ADEA claims, 
including Congress’ intent that the 
EEOC oversee the processing of age- 
discrimination claims, that it report to 
Congress its findings and that it inves- 
tigate and sue on its own accord when 
necessary. Since exhaustion of admin- 
istrative remedies before bringing a 
claim is not required in arbitration, as 
it is in a judicial forum, the court 
concluded that employees would have 
little incentive to file such claims, 
which would impede agency processes 
in identifying and eliminating age dis- 
crimination in the workforce.” 

In further support of its finding of 
the incompatibility of arbitrating 
claims arising under the ADEA, the 
court criticized the ability of the arbi- 
tration process to effectively handle 
age-discrimination claims. It ques- 
tioned the arbitrator’s ability to award 
broad equitable relief and to affect 
individuals not parties to the agree- 
ment. 

The final major reason for rejecting 
the enforcement of the arbitration 
clause contained in the employment 
agreement advanced by the court was 
its view that there is an inequality of 


bargaining power between the em- 
ployer and employee when an employee 
is presented such an agreement for 
signature. The court stated “although 
this may not constitute the type of 
duress which renders a contract void- 
able, we cannot close our eyes to the 
realities of the workplace.”? The Third 
Circuit thus concluded that the right 
to a judicial forum provided under the 
ADEA would not be displaced by an 
agreement to arbitrate contained in 
an employment contract. 


Current Enforceability of 
Arbitration Clauses 

In 1991, the U.S. Supreme Court 
created rays of hope for employers and 
employees seeking the less expensive 
arbitration alternative to litigation in 
age-discrimination cases. In Gilmer uv. 
Interstate/Johnson Lane Corp., 500 
US. ___, 114 L.Ed. 2d 26 (1991), the 
Supreme Court did not directly deal 
with the enforceability of arbitration 
clauses contained in employment con- 
tracts. Rather, the Court dealt with 
an arbitration clause contained in a 
stock exchange registration agreement 
which purported to regulate the em- 
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ployment relationship. The decision, 
nevertheless, is an important break- 
through in the law because it may lead 
to other decisions which could allow 
such arbitration agreements to be en- 
forced even when they are contained 
in employment contracts. 

Gilmer was a 62-year-old stockbro- 
ker employed by Interstate/Johnson 
Lane Corp., a securities firm registered 
with the New York Stock Exchange. 
After he was hired as a manager, his 
employer required him to register with 
the stock exchange. The stock exchange 
registration agreement contained lan- 
guage requiring him to arbitrate any 
claims arising from his employment 
with his employer. 

Six years after his hire, the company 
terminated Gilmer and replaced him 
with a 28-year-old. Gilmer sued his 
former employer for age discrimina- 
tion. A federal district court judge in 
North Carolina refused to compel arbi- 
tration of Gilmer’s age-discrimination 
claim. On appeal, the Fourth Circuit 
reversed the lower court’s decision.!® 
The Supreme Court affirmed the 
Fourth Circuit decision and held that 
the agreement to arbitrate was valid 
and enforceable under the FAA. 

In reaching its decision, the Supreme 
Court looked to the FAA,!! which favors 
enforcement of arbitration agree- 
ments.'2 The Supreme Court also 
reasoned that the ADEA did not indi- 
cate a congressional intent to bar 
compulsory arbitration of age-discrimi- 
nation claims, and stated that the 
burden was on Gilmer to prove other- 
wise.!3 

Making arguments similar to those 
adopted by the court in Nicholson, Gil- 
mer contended: 


1) Arbitration is inconsistent with 
the intention of Congress that the 
ADEA further social policies in addi- 
tion to resolving individual grievances; 


2) The arbitration process will 
thwart the role of the EEOC in ad- 
dressing age discrimination; 

3) Arbitration prevents claimants 
from addressing their claims in the 
judicial forum provided for by the 
ADEA; 


4) Arbitration procedures are inade- 
quate to deal with age-discrimination 
claims; 

5) The bargaining power between 


employers and employees is unequal; 
and 
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6) A finding of enforceability to an 
arbitration clause would be inconsis- 
tent with the Supreme Court’s previous 
decisions dealing with arbitration of 
employee claims in a collective bar- 
gaining context.!4 

The Supreme Court answered each 
of Gilmer’s contentions. The Court 
stated in regard to the ADEA’s dual 
purpose to further social policies and 
resolve individual grievances, that an 
employee’s right to “effectively vindi- 
cate” his or her statutory claim, 
whether in the arbitral or judicial con- 
text, “‘servel[s] both a remedial and 
deterrent function’”!5 In answer to 
Gilmer’s argument regarding the role 
of the EEOC in addressing age- 
discrimination claims, the Court 
pointed, in part, to the ability of an 
age-discrimination claimant to file a 
claim with the EEOC regardless of any 
obligations the claimant may have to 
arbitrate a claim. Also relating to the 
role of the EEOC, the Court noted the 
power of the EEOC to investigate age- 
discrimination claims on its own 
through the receipt of information 
“from any source.”!6 

In addressing the alleged depriva- 
tion of a claimant’s right to the judicial 
forum provided in the ADEA, the Su- 
preme Court explained that there is 
no congressional intent in the ADEA 
that is counter to the arbitration fo- 
rum, and further, that the ADEA 
language is actually consistent with 
alternative methods of dispute resolu- 
tion, rather than court litigation.!7 
Buttressing the adequacy of arbitra- 
tion procedures to deal with age- 
discrimination claims, the Court noted 
that the notion that an arbitral forum 
weakens the substantive rights of com- 
plainants is “far out of step with our 
current strong endorsement of the fed- 
eral statutes favoring this method of 
resolving disputes.”!® Regarding Gil- 
mer’s argument of unequal bargaining 
power, the Court stated that arbitra- 
tion agreements are to be looked at 
under the same requirements for revo- 
cation for fraud or “overwhelming 
economic power” as any other con- 
tract.!9 The Court adopted a case-by- 
case approach with regard to claims of 
unequal bargaining power and found 
there was no showing of unequal bar- 
gaining power by Gilmer.?° 

In regard to Gilmer’s final assertion, 
which dealt with the inconsistency of 
the enforcement of his arbitration agree- 


ment with the nonenforcement of 
arbitration agreements by the Supreme 
Court in Alexander v. Gardner-Denver 
Co., 415 U.S. 36 (1974), and other 
similar cases,?! the Supreme Court dis- 
tinguished those cases by pointing to 
the fact that they each dealt with an 
arbitration agreement contained in a 
collective bargaining agreement, where 
a union represents the employees, 
rather than with arbitration agree- 
ments contained in individual con- 


tracts, where the employees represent 
themselves. The Court emphasized the 
existence in those cases of “the tension 
between collective representation and 
individual statutory rights,” not pre- 
sent in Gilmer’s situation.?? 

After considering each of Gilmer’s 
arguments, the Supreme Court con- 
cluded that Gilmer did not meet his 
burden to show that the congressional 
intent of the ADEA prohibited the arbi- 
tration of age-discrimination claims. 
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The Future Enforceability 
of Arbitration Clauses 

Even after the Gilmer decision, it is 
not clear whether Nicholson is good law 
today. Gilmer, unlike Nicholson, did 
not deal with an arbitration clause 
contained in an employment agree- 
ment. Rather, the arbitration clause 
was contained in a stock exchange 
registration agreement. However, agree- 
ment to an arbitration clause was 
required for continued employment in 
both cases. 

Future enforcement of arbitration 
clauses in employment contracts in the 
context of age-discrimination cases is 
made more probable by the Supreme 
Court’s rebuttal in Gilmer of many of 
the arguments adopted and used by the 
court in Nicholson to reject enforce- 
ment of an employment contract 
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arbitration clause. In addition, the Su- 
preme Court cited solely to Nicholson 
as the court of appeals case in conflict 
with the Fourth Circuit opinion in 
Gilmer.23 The citation to Nicholson 
suggests that the Supreme Court views 
Nicholson as a case in opposition to its 
and the Fourth Circuit’s decision in 
Gilmer. Therefore, it could be argued 
that by affirming the Fourth Circuit’s 
decision in Gilmer, the Supreme Court 
rejected the rationale of the Nicholson 
decision. 

However, another hurdle which must 
be overcome in the enforcement of arbi- 
tration agreements in individual 
employment contracts in the future is 
the exclusion of certain “contracts of 
employment” in the FAA.24 Because 
the Supreme Court relied, in part, on 
the FAA as authority to enforce the 
arbitration agreement in Gilmer, fu- 
ture enforcement of arbitration agree- 
ments contained in employment 
contracts may hinge on the interpreta- 
tion of the FAA exclusion. Several 
courts have narrowly interpreted the 
FAA §1 exclusion to cover solely work- 
ers employed in the transportation 
industries or “involved in, or closely 
related to, the actual movement of 
goods in interstate commerce.”2° These 
interpretations may increase the likeli- 
hood that employment contract arbi- 
tration agreements in many industries 
will not be affected by the FAA §1 
exclusion. 

If future decisions hold that employ- 
ment contract arbitration agreements 
are enforceable, costly court litigation 
of age and other discrimination claims 
could be avoided. Despite arguments 
regarding the inadequacy of arbitra- 
tion procedures to handle age-discrimi- 
nation cases and other employment 
claims, as the Supreme Court has 
stated: “[Bly agreeing to arbitrate, a 
party ‘trades the procedures and oppor- 
tunity for review of the courtroom for 
the simplicity, informality, and expedi- 
tion of arbitration’”26 Although the 
applicability of Gilmer to arbitration 
clauses contained in employment agree- 
ments has yet to be tested, the 
Supreme Court’s reasoning and deci- 
sion in Gilmer brings employers and 
employees one step closer to enforcing 
their mutual agreements to arbitrate 
employment claims, thus reducing the 
caseload of the courts and the high 
costs and delay of court litigation for 
the litigants associated with such 
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claims. 


1 An employer must have “twenty or 
more employees for each working day in 
each of twenty or more calendar weeks in 
the current or preceding calendar year” to 
be covered. ADEA §11(b), 29 U.S.C. § 630(b) 
(1982). 

2 See E.xourt & How Arsitra- 
TION Works, 9 (1985). 

3 Nicholson v. CPC International, Inc., 
877 F.2d 221, at 223 (3d Cir. 1989). 

4 Id. at 223, 224. 

5 Id. at 227. 

dd. 

7 Id. 

8 Id. at 228-229. 

9 Id. at 229. 

10 Gilmer v. Interstate/Johnson Lane 
Corp., 895 F.2d 195 (4th Cir. 1990). 

11 The Court did not address 9 U.S.C. §1 
of the FAA which excludes certain “con- 
tracts of employment” because Gilmer did 
not challenge the agreement under the FAA 
§1 exclusion and because, as the Court 
stated, “the arbitration clause being en- 
forced here is not contained in a contract of 
employment.” Gilmer v. Interstate/Johnson 
Lane Corporation, 500 U.S.__, 114 L.Ed.2d 
26, at 36, n. 2 (1991). 

!2 The FAA’s “primary substantive provi- 
sion states that ‘[a] written provision in any 
maritime transaction or a contract evidenc- 
ing a transaction involving commerce to 
settle by arbitration a controversy thereaf- 
ter arising out of such contract or transac- 
tion . . . shall be valid, irrevocable, and 
enforceable, save upon such grounds as 
exist at law or in equity for the revocation 
of any contract’ 9 U.S.C. §2 [9 U.S.CS. 
§2].” Gilmer, 500 U.S. ___, 114 L.Ed.2d 26, 
at 36. 

13 Id. at 37. 

14 Td. at 38-42. 

15 Id. at 38, quoting from Mitsubishi Mo- 
tors Corp. v. Soler Chrysler-Plymouth, Inc., 
473 U.S. 614, 637 (1985). 

16 Gilmer, 500 U.S. __, 114 L.Ed.2d at 
38. 

17 Td. at 39. 

18 Td., quoting from Rodriguez de Quijas 
v. Shearson/American Express, Inc., 490 
U.S. 477, 481 (1989). 

19 Gilmer, 500 U.S. __, 114 L.Ed.2d at 
41. 

20 Td. at 42. 

21 Barrentine v. Arkansas-Best Freight 
System, Inc., 450 U.S. 728 (1981); McDonald 
v. City of West Branch, 466 U.S. 284 (1984). 

22 Gilmer, 500 U.S. __, 114 L.Ed.2d at 
43. 

23 Id. at 36, n. 1. 

24 See supra n. 11. 

25 Hydrick v. Management Recruiters In- 
tern., Inc., 738 F.Supp. 1434, 1435 (N.D. 
Ga. 1990), quoting Dickstein v. duPont, 443 
F.2d 783, 785 (1st Cir. 1971); Miller Brew- 
ing Co. v. Brewery Workers Local Union 
No. 9, AFL-CIO, 739 F.2d 1159, 1162 (7th 
Cir. 1984), cert. denied, 469 U.S. 1160 (1985); 
Erving v. Virginia Squires Basketball Club, 
349 F.Supp. 716 (E.D. N.Y. 1972). 

26 Gilmer, 500 U.S. __, 114 L.Ed.2d 26, 
at 40, quoting Mitsubishi, 473 U.S. 614, at 
628 (1985). 
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ENVIRONMENTAL & LAND USE LAW 


hen property and other 
human rights were 
carefully safeguarded 
in this country’s Bill of 
Rights 200 years ago, notions of con- 
currency, comprehensive planning, and 
environmental regulation had not been 
discovered. Clearly the concerns of ad- 
dressing the impacts of growth have 
only recently evolved in our society and 
our legal history of property rights. 

As this new body of law has evolved, 
principles of property rights have 
evolved to define the relationship be- 
tween government, persons, and real 
property. These principles include: 1) 
compensation for permanent and tem- 
porary takings; 2) regulatory takings, 
not just physical invasions by govern- 
ment, can be compensable; 3) only 
reasonable investment-backed expecta- 
tions can be compensated; 4) the 
imposition of government regulations 
will be upheld if legitimate public pur- 
poses are substantially advanced; 5) 
the least onerous regulatory alterna- 
tives must be exhausted first; 6) 
individuals must not be singled out to 
bear burdens that are a general condi- 
tion of the community; 7) past 
deficiencies cannot be charged to new 
development; 8) similarly situated land- 
owners must be treated similarly; 9) 
the burdens placed on landowners must 
bear a substantial connection to the 
public purpose being advanced; and 
10) adequate notice and hearings must 
attend the taking of property rights. 

This article looks at the regulatory 
environment governing the develop- 
ment of real property in the 1990’s 
under growth management and envi- 
ronmental regulations, and how these 
principles continue to evolve. 


Vested Rights 
Vested rights are rights which are 


Environmental Regulation, 
Growth Management, and 


Property Rights 


where applicable, concurrent with new 

development. The legislature also has 
acted to preserve and protect individ- 
ual property rights in the State 


P r inc iples of Comprehensive Plan,? which provides 

; that “Florida shall protect private prop- 

Pp rop erty rig hts erty rights and recognize the existence 
have evolved to of legitimate and often competing pub- 
. lic and private interests in land use 

def ine th € regulations and other governmental 
relationship action,” calls for compensation for tak- 
be tween ings by judicial rather than adminis- 


trative proceedings, and “encourages 
government, acquisition of lands by state and local 

government in cases where regulation 
persons, and 


will severely limit practical use of prop- 
real property erty.” F.S. §187.201(15)(a) (1989). 
The establishment of vested rights 
may be critical for projects which would 
be altered, limited, or prohibited by the 
sociainieiisiiieantibiiemtiiiaaail implementation of local comprehensive 
plans and new land development regu- 
by Ronald L. Weaver and lations. New development or expansion 
of existing development could be re- 
Mark D. Solov stricted by availability of public services 
unless the proposed development is 
recognized as having accrued toaland- vested. Government restrictions on a 
owner by virtue of certain actions taken landowner’s right to develop property 
by the landowner in reliance on acts due to concurrency enforcement may 
or omissions of government. In Florida, result in a taking. In such instances, 
the concept of vested rights is defined the landowner is entitled to just com- 
by the application of principles of eq- pensation for the taking of his 
uity and fairness, identical to principles _property.? 
found in equitable estoppel. Generally, 
vested rights are recognized incircum- Interpretations of 
stances where substantial expenditures Vested Rights 
were made in good faith reliance upon Florida courts addressed issues of 
some act or omission of government. common law vested rights and equita- 
When the Florida Legislature ble estoppel long before the act was 
adopted the Growth Management Act passed. The Florida Supreme Court 
in 1985, it began a revolutionary facili- articulated a three-pronged test in Hol- 
ties-based approval process to regulate lywood Beach Hotel Company v. City 
the timing of growth.! Approvals for of Hollywood, 329 So.2d 10 (Fla. 1976), 
new growth now depend on adequate which provided that property rights 
levels of service being available for become vested when a property owner, 
roads, water, sewer, parks, drainage, in good faith, relies upon some act or 
solid waste disposal, and mass transit, omission of the government, and has 
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made such a substantial change in 
position or has incurred such extensive 
obligations and expenses that it would 
be highly inequitable and unjust to 
destroy the right acquired.4 

Certain established property rights 
are statutorily exempted from the 
Growth Management Act’s restrictions 
on development by the vested rights 
provision in F.S. §163.3167(8): 


Nothing in this act shall limit or modify the 
rights of any person to complete any devel- 
opment that has been authorized as a 
development of regional impact pursuant 
to Chapter 380 or who has been issued a 
final local development order and develop- 
ment has commenced and is continuing in 
good faith. 


The Department of Community Af- 
fairs has addressed the subject of vested 
rights in several declaratory state- 
ments. The DCA separated its analysis 
of Ch. 163 vesting into developments 
approved under Ch. 380 as develop- 
ments of regional impact (DRI’s), and 
other developments approved at the 
local level which have commenced de- 
velopment and are continuing in good 
faith. 

With respect to DRI’s, the DCA has 
interpreted subsection 163.3167(8) to 
vest a developer’s right to complete his 
DRI as originally approved by the local 
government under existing comprehen- 
sive plan and land development 
regulations.’ Local governments may 
not change a DRI development order 
so as to materially or substantially 
affect a developer’s ability to complete 
the DRI.6 

Non-DRI projects are entitled to the 
same statutory vesting protection from 
comprehensive plans adopted pursu- 
ant to the act as DRI’s if: 1) they have 
received a final local development or- 


der; 2) they have commenced develop- 
ment; and 3) the development is 
continuing in good faith. Whether a 
non-DRI development meets these con- 
ditions is to be determined by local 
government. 

Approvals for both DRI and non-DRI 
development, issued after a compre- 
hensive plan is adopted, are generally 
not statutorily vested from new re- 
quirements adopted to implement the 
new plan. They also are not generally 
vested from concurrency enforcement, 
which commences one year after the 
plan is submitted to DCA as required 
by statute. 

New development approvals would 
have to comply with the consistency 
and concurrency requirements unless 
the projects have some circumstance 
which would entitle them to common 
law vesting, or local presumptive vest- 
ing which, in many jurisdictions, is 
based on the prior issuance of a final 
local development order such as a plat, 
site plan approval or building permit, 
or determination of vested rights by a 
local hearing process. The DCA inter- 
prets “final local development order” 
to mean a permit or approval, such as 
a building permit, that allows con- 
struction of a project or physical activity 
to begin. Under this interpretation, a 
plat approval would constitute a final 
local development order only if it al- 
lowed construction to commence. The 
DCA’s opinion is that the Ch. 163 
criteria for vested development rights 
are intended to conform to the tradi- 
tional, common law three-pronged 
vested rights doctrine of: 1) govern- 
mental action; 2) good faith reliance 
on an act of government; and 3) sub- 
stantial change in position based on 
that act. 


Even though a development may be 
vested under Ch. 163, changes to a 
development order may not be. This 
may apply whether the change is 
deemed substantial.? Any new condi- 
tions imposed due to the change must 
address issues relating to the change 
and not address unrelated ones. 

A DRI vesting problem arose when 

American Newland Company requested 
a determination of vesting for their 
Hunter’s Creek DRI in Orange County. 
The DCA stated: 
[T]he exact extent to which American’s 
rights to complete its DRI are “vested” 
under Section 163.3167(8), F.S., is depend- 
ent upon the terms and provisions of the 
DRI development order. Based upon the 
exact language in the Hunter’s Creek DRI 
development order, certain development 
rights may not be exempted from compli- 
ance with the corresponding portions of the 
new comprehensive plan or land develop- 
ment regulations adopted thereunder. 


Legal questions about concurrency 
and comprehensive plan consistency 
vesting that are often asked include: 
¢ Are landowners granted automatic 
vesting from comprehensive plan re- 
quirements based on receipt of some 
specific approval such as a building 
permit, an approved plat, a site con- 
struction plan or similar approval, or 
must applicants wait instead through 
a two- to three-month process seeking 
formal finding of vesting by a hearing 
officer or other official regardless of 
permits which may create a “presump- 
tion” of vesting? 
¢ Even if a iandowner is automatically 
vested or receives a favorable vested 
rights determination, is such recogni- 
tion of vesting unlimited or limited to 
a set time period, and is commence- 
ment and continuation of development 
in good faith required? 
¢ Even if a landowner cannot obtain 
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vesting, can a landowner proceed any- 
way without meeting concurrency 
requirements? Some local jurisdictions 
allow small amounts of development 
to proceed without regard to concur- 
rency for some services. In Pinellas 
County, for example, even if a land- 
owner fails to meet concurrency 
requirements for transportation facili- 
ties, a de minimis level of development 
that generates up to 140 trips (which 
is about 14 homes) is allowed. In 
Hillsborough County, development gen- 
erating up to 30 trips (three houses) is 
exempt from meeting concurrency for 
transportation, and in the City of 
Tampa projects producing up to five 
peak hour trips are exempt. 

¢ Will exemptions from concurrency 
be granted for redevelopment, afford- 
able housing, or other overriding policy 
reasons? Broward County’s Planning 
Commission modified original concur- 
rency requirements in certain east 
Broward blighted areas and in down- 
town areas needing redevelopment 
incentives. Redevelopment of these ar- 
eas was exempted from unintended 
hampering from concurrency rule en- 
forcement. 

¢ Who will be exempt? Not even gov- 
ernment buildings or schools are 
automatically exempt. The DCA has 
answered a sister state agency, the 
Department of General Services, that 
even the state office building in Largo 
is subject to concurrency (traffic stud- 
ies demonstrated an adequate level of 
service). Proposed state legislation ex- 
empting schools from concurrency failed 
in the 1989 legislative session. 


Concurrency Enforcement and 
Environmental Regulation as 
Compensable Takings 

Although they were spawned in the 
last decade, the growth management 
issues for the 1990’s will continue to 
include whether and when concurrency 
enforcement against a landowner or 
the effects of environmental regulation 
entitles him to an award of just com- 
pensation for the taking of his property. 
Such growth management and envi- 
ronmental regulations cannot lawfully 
restrict development, even if compen- 
sation is paid, unless they first pass 
constitutional muster as advancing a 
substantial legitimate public health, 
welfare, safety, or morals interest. The 
regulations must also be reasonably 
connected, i.e., have a rational nexus 


to the development’s impact in a way 
necessary to achieve the desired public 
purpose. Developers may only be fairly 
charged for their direct impacts, not for 
existing deficiencies in public facilities. 
Marblehead v. City of San Clemente 
(Superior Court, County of Orange, 
No. x SS 1182, October 18, 1988). 
Government has a duty to address 
these growth and environmental prob- 
lems before it can ask owners to pay 
for their proportionate impacts as part 
of that more comprehensive solution 
to the problem. 

A land use restriction which pre- 
sents a public nuisance is a reasonable 
exercise of a government’s police 
power.’ A restriction, however, designed 
to protect only a few private interests 
does not promote the public interest 
sufficiently to be a valid exercise of 
police power.? 

A use restriction which serves a 
legitimate public purpose must none- 
theless be balanced against the 
landowner’s interest, to determine if 
compensation is required. In McDou- 
gal v. County of Imperial, 1991 WL 
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156897 (9th Cir. 1991), the Ninth Fed- 
eral Circuit Court of Appeals in 
September 1991 rejected a federal dis- 
trict court’s conclusion that once a use 
restriction was determined to serve a 
legitimate public interest, the land- 
owner was not entitled to compensation, 
regardless of the impact upon his af- 
fected property. McDougal, the 
landowner, had sued the county for 
inverse condemnation after it desig- 
nated his commercial property a 
floodway and required a verified ground 
water model before a conditional-use 
permit could be obtained. The trial 
court viewed the restriction as serving 
a legitimate public purpose and, there- 
fore, not affecting a compensable 
taking. In reversing the trial court’s 
dismissal of the complaint, the Ninth 
Circuit stated that even if a regulation 
promotes public health or safety, the 
court is compelled “to balance the 
strength of the public interest against 
the severity of the private deprivation” 
to determine if compensation is re- 
quired to be paid.!° This result is 
consistent with other decisions which 
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have held that private property taken 
for a public good rather than for the 
prevention of a harm may entitle the 
owner to compensation. In this regard, 
property which has been taken for use 
as a public marina,'' a game pre- 
serve,'2 and taken because of an 
increased water level resulting from 
the construction of a dam,!® have led 
to compensable takings, although for 
an important public purpose. 

In January 1991, in Reahard v. Lee 
County, Case No. 89-227 Civ. LTM 10C 
(M.D. Florida 1991), U.S. Federal Dis- 
trict Magistrate George Schwartz 
reached a similar conclusion in a case 
where growth management enforce- 
ment left a Lee County owner very 
limited density. A jury awarded the 
Reahards $700,000 three months later. 
The Reahards sought to develop a 
126-unit development and were limited 
by Lee County to a density of one unit 
per 40 acres instead. Several hundred 
other acres had been developed since 
the 1940’s in the coastal mangrove. 
The 40 acres, however, were viewed 
separately by the court which felt plain- 
tiffs were “substantially deprived” 
sufficient economically viable use of 
their property by Lee County. The case 
is on appeal to the 11th Circuit Court 
of Appeals in Atlanta. 

Under Nollan v. California Coastal 
Commission, 483 U.S. 825 (1987), as 
with any exercise of the police power, 
regulations imposing moratoria must 
be necessary to protect the public 
health, safety, and welfare.'4 Accord- 
ingly, courts have upheld moratoria 
against substantive due process claims 
based on the need to plan to avoid 
growth-induced public facility prob- 
lems, or to cure existing problems 
caused by unplanned, unrestricted 
growth. !5 


Florida decisions emphasize the men- 
ace posed by inadequate public 
facilities. A moratorium based on in- 
adequate water or sewer facilities has 
generally been easier to justify than 
one predicated on inadequate roads or 
park and recreational facilities, al- 
though these issues have rapidly 
become a primary concern to local and 
state governments under the new 
Growth Management Act. The courts 
may also focus on the reasonableness 
of the levels of service since they can 
determine whether moratoria on fur- 
ther development must be imposed.!'® 

In one of the classic stopgap or in- 
terim moratorium cases, Almquist v. 
Town of Marshan, 245 N.W. 2d 819 
(Minn. 1976), a landowner challenged 
a town’s enactment of an ordinance 
imposing a six-month moratorium on 
development after the owner had sub- 
mitted an application or a special use 
permit. The Minnesota Supreme Court 
noted that in examining the effect of a 
moratorium on a landowner, it is nec- 
essary to consider whether the 
landowner has substantially changed 
his position in reliance on the existing 
ordinance and whether the govern- 
ment had enacted the moratorium in 
good faith or discriminated against the 
particular landowner.!? The court then 
found that the ordinance had been 
adopted in good faith, was not for an 
indefinite duration, and was not dis- 
criminatory. Consequently, it was 
upheld as valid.!® Thus, in order to be 
valid, a concurrency-based moratorium 
or environmentally protective land use 
prohibition: 1) may not single out own- 
ers to bear facility provision or 
environmental protection burdens in a 
manner disproportionate to that 
owner’s impacts on the particular lim- 
ited public resource being protected; 
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2) must be adopted in good faith; 3) 
must be of limited duration; and 4) 
must not treat similarly situated land- 
owners or developers differently. 

A temporary taking, even if preclud- 
ing all use of the property, may not 
always be compensable, if the nature 
of the delay occurs in the ordinary 
course of the development process. The 
U.S. Supreme Court in First English 
Evangelical Lutheran Church v. County 
of Los Angeles, California, 107 S. Ct. 
2378 (1987), held that where the gov- 
ernment’s activities have worked a 
temporary taking of all use of property, 
the government has a constitutional 
duty to provide compensation for the 
period during which the taking was 
effective. However, even when all de- 
velopment is barred, if the deprivation 
was the result of “normal delays in 
obtaining building permits, changes 
in zoning ordinances, variances, and 
the like,’ government will not have 
undertaken a compensable taking.!9 
The extent to which delays resulting 
from otherwise valid, concurrency- 
based moratoria will be considered nor- 
mal remains to be seen. On the other 
hand, concurrency enforcement that 
denies permits for inadequate facilities 
that are not being planned and funded 
for restoration may be subject to two 
strong legal challenges: 1) indefinite 
duration; and 2) failure of government 
to undertake improvements in good 
faith. One New York Court of Appeals 
chastised a New York local government 
for withholding improvements it had 
made a condition of development ap- 
proval. Charles v. Diamond, 41 N.Y. 
2d 318, 392 N.Y.S. 2d 594, 599, 360 
N.E. 3d 1295 (C.A. N.Y. 1977). 

Sufficient empirical data must be 
demonstrated regarding the impact of 
each development in each concurrency 
denial and environmental protection 
regulation in order to impose a use 
restriction on lands belonging to pri- 
vate owners.2° The selection of 
mandatory public facilities and their 
levels of service or environmental pro- 
tections to be enforced cannot be 
randomly or arbitrarily determined. 
The absence of a substantial relation- 
ship between the proposed concurrency 
management rule and the promotion 
of the health, safety, welfare, or morals 
of the public renders the concurrency 
enforcement or environmental protec- 
tion effort an impermissible exercise 
of the police power.?! 
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Reasonable Investment- 
Backed Expectations 

In examining the effect of a use 
restriction on specific property, courts 
consider the investment-backed expec- 
tations of the owner to determine 
whether a taking has occurred.?? For 
example, in Graham v. Estuary Proper- 
ties, Inc., 399 So.2d 1374, at 1380-1383 
(Fla. 1981), cert. denied, 454 U.S. 1083 
(1981), the Florida Supreme Court’s 
landmark case involving regulatory tak- 
ings, a landowner challenged the de- 
nial of a request to construct a 7.5 mile 
interceptor waterway and develop 1,800 
acres of black mangroves and 2,400 
acres around them. It would allow use 
of those mangroves for which the First 
District Court of Appeal had affirmed 
an order of compensation to the af- 
fected developer if he was barred from 
developing them. 

The Florida Supreme Court reversed 
the First District Court of Appeal and 
considered the landowner’s reasonable 
investment-backed expectations and 
the economic viability of the property 
upon denial of the owner’s request for 
development approval. The court con- 
cluded that compensation was not 
required because, notwithstanding de- 
nial, a substantial portion of the 
property remained available for devel- 
opment—2,400 of the 4,300 acres 
attempted to be developed. Addition- 
ally, the court found that pollution 
would occur as a result of the proposed 
development. As a result, the impact 
upon the surrounding Estero and San 
Carlo bays fell within the exception of 
the favored category of the prevention 
of public harm.23 Consequently, any 
taking which may have occurred did 
not require compensation to be consti- 
tutional.?4 


Conclusion 

Landowners face great difficulties 
when challenging a restriction which 
causes a substantial, but not total, 
diminution in value. The inherent con- 
flict between growth management, en- 
vironmental regulation, and the eco- 
nomic viability and use of private prop- 
erty is far from over.9 


1 Fra. Star. §§163.3177(10)(h) and also 
163.3202 (1989). 

2 Fra. Stat. §187.201(15)(a) (1989). 

3 The just compensation clauses of the 
fifth amendment and its state counterpart 
in Fa. Const. art. X, §6, provide “nor shall 


private property be taken for public use, 


without just compensation.” The due proc-- 


ess clause of the fifth and 14th amendments 
and F.a. Const. art. I, §9, provide that a 
regulation may be invalid and unenforce- 
able if it is arbitrary and capricious. 

4 See also Town of Largo v. Imperial 
Homes Corp., 309 So.2d 571 (Fla. 2d D.C.A. 
1975); Centervillage, Ltd. v. City of Tal- 
lahassee, Case No. 90-643 VR DOAH (De- 
cember 28, 1990). 

5 See General Development Corp. v. 
State, Dept. of Community Affairs, Case 
No. 88-D5-1, State of Florida Department 
of Community Affairs (rendered September 
19, 1988); and Gulf Stream Development 
Corp. v. State Department of Community 
Affairs, Case No. 88-D5-2, State of Florida 
Department of Community Affairs (ren- 
dered September 19, 1988). 

6 American Newland & Associates v. 
State, Dept. of Community Affairs, 11 FALR 
5205 (1989). 
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8 Keystone Bituminous Coal Ass’n. v. 
DeBenedictus, 107 S. Ct. 1232 (1987); 
Mugler v. State of Kansas, 123 U.S. 623 
(1887). 

9 Penn. Coal Co. v. Mahon, 260 U.S. 393 
(1922). 

10 McDougal v. County of Imperial, 1991 
WL 156897 at 8 (9th Cir. 1991). 

11 Kaiser Aetna v. United States, 444 
U.S. 164 (1979). 

12 Alford v. Finch, 155 So.2d 790 (Fla. 
1963). 

13 United States v. Dickenson, 331 U.S. 
745 (1946). 

14 See City of Boca Raton v. Boca Villas 
Corp., 371 So.2d 154 (Fla. 4th D.C.A. 1979), 
cert. denied, 381 So.2d 765 (Fla. 1980), cert. 
denied, 449 U.S. 824 (1980); Q.C. Const. 
Co., Inc. v. Gallo, 649 F.Supp. 1331 (D.R.I. 
1986), aff’d., 836 F.2d 1340 (1st Cir. 1987). 

15 Ghidorzi Const., Inc. v. Town of Chapel 
Hill, 342 S.E. 2d 545 (N.C. App.), rev. 
denied, S.E. 2d 41 (N.C. 1986); Golden v. 
Planning Bd. of Town of Ramapo, 30 N.Y. 
2d 359, 334 N.Y. 2d 138, 285 N.E. 2d 291 
(C.A.N.Y. 1972), app. dism’d, 409 U.S. 1003 
(1972); Associated Home Builders of Greater 
Eastbay, Inc. v. City of Livermore, 557 P.2d 
473 (Cal. 1976). 

16 See Nance v. Town of Indialantic, 419 
So.2d 1041 (Fla. 1982); City of Miami Beach 
v. Lachman, 71 So.2d 148 (Fla. 1954), app. 
denied, 348 U.S. 906 (1955); S.A. Healy 
Company v. Town of Highland Beach, 355 
So.2d 813 (Fla. 5th D.C.A. 1978). 

17 Almquist v. Town of Marshan, 245 
N.W. 2d 819, at 825 (Minn. 1976). 

19 Keystone Bituminous Coal Ass’n., 107 
S. Ct. at 2389, n. 32. 

20 Moviematic Ind. Corp. v. Bd. of County 
Commissioners of Metro Dade County, 349 
So.2d 667 (Fla. 3d D.C.A. 1977); see also 
Graham v. Estuary Properties, Inc., 399 
So.2d 1374 (Fla. 1981), cert. denied, 454 
U.S. 1083 (1981). 

21 Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393 (1922); Town of Bay Harbor Is- 
lands v. Schlapik, 57 So.2d 855 (Fla. 1952). 

22 Pennsylvania Coal Co., 260 U.S. at 
393; see also Graham, 399 So.2d 1374 (Fla. 


1981), cert. denied, 454 U.S. 1083 (1981). 

23 Graham, 399 So.2d at 1381-83; see also 
McNulty v. Town of Indialantic, 727 F.Supp. 
604 (M.D. Fla. 1989) 

24 Graham, 399 So.2d at 1381-83; see also 
Glisson v. Alachua County, 558 So.2d 1030 
(Fla. 1st D.C.A. 1990), rev. denied, 570 
So.2d 1304 (Fla. 1990). 
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BUSINESS LAW 


The Bankruptcy Code Meets 
the Statute of Limitations: 
The 11 U.S.C. §108 Extension of Time 


ttorneys are familiar 

with the manner in 

which the filing of a bank- 

ruptcy petition dramati- 
cally alters the relationship between 
debtor and creditor. First, all legal or 
equitable interests of the debtor in 
property as of the commencement of 
the bankruptcy case become “property 
of the estate” the moment a bank- 
ruptcy petition is filed. 11 U.S.C. 
§541(a).! The filing of a petition also 
triggers the automatic stay provision 
of the Bankruptcy Code. 11 U.S.C. 
§362(a). The automatic stay halts vir- 
tually all creditor collection activity 
directed at the debtor, and forces the 
creditor to take other actions, such as 
petitioning the bankruptcy court for 
relief from the stay (11 U.S.C. §362(d)), 
or filing a proof of claim in hopes of 
sharing in the distribution of the prop- 
erty of the estate. 11 U.S.C. §501. 

A debtor’s filing of a voluntary bank- 
ruptcy petition often is a last-ditch 
attempt to stave off foreclosure or evic- 
tion, or the expiration of options, insur- 
ance policies, leases, and other 
contracts. As discussed more fully be- 
low, however, the mere filing of a bank- 
ruptcy petition does not toll the 
running of the statute of limitations 
or halt the running of time to exercise 
options or to cure defaults. Nor does it 
toll the limitations period for creditors 
to take judicial or other collection ac- 
tion against the debtor or its property. 

The effect of bankruptcy on the run- 
ning of time is governed by §108 of the 
Code. Section 108, entitled “Extension 
of Time,” provides: 

(a) If applicable nonbankruptcy law, an 
order entered in a nonbankruptcy proceed- 
ing, or an agreement fixes a period within 
which the debtor may commence an action, 
and such period has not expired before the 


date of the filing of the petition, the trustee 
may commence such action only before the 


by Patrick B. Calcutt 


later of— 

(1) theend of such period, including any 
suspension of such period occurring on or 
after the commencement of the case; or 

(2) two years after the order for relief. 
(b) Except as provided in subsection (a) of 
this section, if applicable nonbankruptcy 
law, an order entered in a nonbankruptcy 
proceeding, or an agreement fixes a period 
within which the debtor or an individual 
protected under section 1201 or 1301 of this 
title may file any pleading, demand, notice, 
or proof of claim or loss, cure a default, or 
perform any other similar act, and such 
period has not expired before the date of the 
filing of the petition, the trustee may only 
file, cure, or perform, as the case may be, 
before the later of— 

(1) the end of such period, including any 
suspension of such period occurring on or 
after the commencement of the case; or 

(2) 60 days after the order for relief. 

(c) Except as provided in section 524 of 
this title, if applicable nonbankruptcy law, 
an order entered in a nonbankruptcy pro- 
ceeding, or an agreement fixes a period for 
commencing or continuing a civil action in 
a court other than a bankruptcy court on a 
claim against the debtor, or against an 
individual with respect to which such indi- 
vidual is protected under section 1201 or 
1301 of this title, and such period has not 
expired before the date of the filing of the 
petition, then such period does not expire 
until the later of— 

(1) the end of such period, including any 
suspension of such period occurring on or 
after the commencement of the case; or 

(2) 30 days after notice of the termina- 
tion or expiration of the stay under section 
362, 922, 1201, or 1301 of this title, as the 
case may be, with respect to such claim. 


The filing of the bankruptcy petition 
operates as the “order for relief.” 11 
U.S.C. §301. 

Section 108 was derived from, and 
is similar to, §§lle and 11f of the 
pre-1978 Bankruptcy Act. See 2 Collier 
on Bankruptcy 1108.01.Subsections (a) 
and (b) permit the trustee, when step- 
ping into the shoes of the debtor, an 
extension of time for filing an action 
or doing some other act which is re- 
quired to preserve the debtor’s rights. 
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Subsection (a) extends any limitations 
period for the trustee to commence or 
continue a civil action for two years 
after the date of the order for relief, 
unless it would expire later. Subsection 
(b) gives the trustee 60 days to take 
other actions not covered by subsection 
(a), such as filing a pleading, demand, 
notice, or proof of claim or loss (such 
as an insurance claim), curing a de- 
fault, exercising an option, or perform- 
ing any other “paperwork,” unless the 
period for doing the relevant act ex- 
pires later than 60 days after the date 
of the order for relief.? 

Subsection (c) extends the statute of 
limitations for creditors. Thus, if a 
creditor is stayed from commencing or 
continuing an action against the debtor 
because of the bankruptcy case, the 
creditor is permitted an additional 30 
days after notice of the event by which 
the stay is terminated to commence or 
continue collection action, whether that 
event be relief from the automatic stay 
under §§362 or 1301 (codebtor stay), 
the closing of the bankruptcy case 
(which terminates the stay), or (in Ch. 
7 cases) the exception from discharge 
of the debts on which the creditor 
claims.? 


For Trustees and Debtors-in- 
Possession: §§108(a) and (b) 
Sections 108(a) and (b) operate to 
extend time periods for actions taken 
on behalf of the estate by the trustee. 
This extension of time applies to suits 
continued by the trustee in place of the 
debtor, as well as suits initiated by the 
trustee after the order for relief. The 
benefits of §108 extend to the debtor-in- 
possession in a Ch. 11 case. Martinson 
v. First National Bank, 731 F.2d 543, 
544, n. 2 (8th Cir. 1984); In re Econo- 
Therm Energy Systems Corp., 80 B.R. 
137, 139, n. 6 (Bankr. D. Minn. 1987). 
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Likewise, §§108(a) and (b) also should 
apply to a Ch. 13 debtor, who is entitled 
to remain in possession of all property 
of the estate and, therefore, would re- 
tain any cause of action that might 
otherwise pass to the trustee.4 

The effect of §108(a) is to extend the 
limitations period on causes of action 
in cases where that period would ex- 
pire at some point after the commence- 
ment of the bankruptcy proceeding. 
Section 108(a) is designed to give the 
trustee or debtor-in-possession time to 
make a decision whether to start a 
lawsuit—a grace period to determine 
whether rights which might be un- 
known on the filing date are worth 
pursuing in the courts. Matter of Lau- 
derdale Motorcar Corp., 35 B.R. 544, 
549 (Bankr. S.D. Fla. 1983) (Weaver, 
J.). 

Although the extension of time 
granted by §108(a) appears to apply to 
any civil action, implicit is the require- 
ment that the civil action benefit the 
bankruptcy estate as a whole, not 
merely the individual debtor. The 
courts which have considered the issue 
have held that the extension of time is 
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not available to a debtor acting solely 
in its own interest. Therefore, if the 
bankruptcy case is closed or dismissed 
during the pendency of litigation which 
would have been time-barred but for 
§108(a), the defendant may success- 
fully raise the statute of limitations as 
a defense.' The rationale for this rule 
is that if the debtor acting solely in its 
own interest were permitted to invoke 
§108(a) after confirmation or dismissal, 
it would reap the benefits of a provision 
which was designed to preserve the 
estate as a whole pending bankruptcy 
proceedings. Ailowing the debtor to use 
§108 in this manner would not only 
discourage the debtor from bringing 
timely actions, but also might induce 
the debtor or debtor-in-possession to 
neglect claims during bankruptcy pro- 
ceedings and later assert them follow- 
ing confirmation, thereby defeating the 
interests of creditors. Natco Indus., Inc. 
v. Federal Ins. Co., 69 B.R. 418, 420 
(S.D.N.Y. 1987). 

The wording of §108(a) allows the 
trustee “the later of” two time periods, 
one being the end of the period pre- 
scribed by applicable nonbankruptcy 
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law (the statute of limitations or re- 
pose), and the other the specific two- 
year extension granted by §108(a). 
Therefore, the provision cannot oper- 
ate to shorten the period of time avail- 
able to the trustee to commence or 


‘continue an action. 2 Collier on Bank- 


ruptcy §108.02. 

Section 108(b) of the Code, some- 
times called the “paperwork” provision, 
grants the trustee or debtor-in-posses- 
sion a 60-day extension of time to file 
any pleading, demand, notice or proof 
of claim or loss, or to cure a default, or 
perform any other similar act not cov- 
ered by §108(a). Section 108(b) is most 
commonly used by trustees seeking to 
redeem mortgaged property on which 
a creditor has foreclosed. See, e.g., In 
re Trust No. 101B, 77 B.R. 973 (Bankr. 
S.D. Fla. 1987) (Weaver, J.); In re 
Hand, 52 B.R. 65 (Bankr. M.D. Fla. 
1985) (Proctor, J.); Matter of Sarasota 
Land Co., 36 B.R. 563 (Bankr. M.D. 
Fla. 1983) (Paskay, C.J.). Section 108(b) 
also has been used to perform the 
following acts: 

a) Extend the grace period to pay 
premiums on a life insurance policy; 
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Counties Contracting & Constr. Co. v. 
Constitution Life Ins. Co., 81 B.R. 306 
(E.D. Pa. 1987); 

b) Extend an option to renew a 
lease; In re Future Growth Enterprises, 
Inc., 61 B.R. 469 (Bankr. E.D. Pa. 
1986); 

c) Extend insurance coverage to 
claims arising during the 60-day pe- 
riod; In re Econo-Therm Energy Sys- 
tems Corp., 80 B.R. 137 (Bankr. D. 
Minn. 1987); 
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d) Extend the time period to file a 
protest of nonrenewal of a franchise 
agreement; Matter of Lauderdale Mo- 
torcar 35 B.R. 544 (Bankr. S.D. Fla. 
1983); 

e) Extend the time period to make 
a payment so as to extend an escrow 
or consummate an executory contract 
of sale; In re Santa Fe Development, 
Inc., 16 B.R. 165 (9th Cir. Bankr. App. 
1981); In re Marker Eighty, Inc., 69 
B.R. 561 (Bankr. M.D. Fla. 1987). 

The purpose of §108(b) is “to give a 
trustee at least 60 days after the filing 
of a case to preserve the interests of 
the estate by doing those things which 
the debtor neglected to do or was un- 
able to do within the originally pre- 
scribed time.” In re Econo-Therm En- 
ergy Systems Corp., 80 B.R. at 139-140 
(quoting In re G-N Partners, 48 B.R. 
462, 467 (Bankr. D. Minn. 1985) (foot- 
note omitted)). As stated, §108(b) has 
been used in a number of different 
circumstances to extend statutory or 
contractual time periods. “In each case, 
§108(b) operated to extend the time for 
the trustee to act, at the expense of the 
creditor.” In re Econo-Therm Energy 
Systems Corp., 80 B.R. at 140. The 
60-day extension of time is self- 
effectuating, and does not depend on 
whether the trustee ultimately acts to 
cure the default. Jd. (Debtor-in-posses- 
sion failed to pay insurance premium 
during the grace period, but coverage 
nevertheless extended through the 60- 
day period provided by §108(b).) 


For Creditors: §108(c) 

Section 108(c) extends the statute of 
limitations for creditors. At the time 
of filing of a bankruptcy petition, a 
creditor has a number of options. These 
include filing a motion for relief from 
stay to pursue the claim outside bank- 
ruptcy court (11 U.S.C. §362(d)), filing 
a proof of claim and having the claim 
determined by the bankruptcy court 
(11 U.S.C. §501) or, in Ch. 7 cases, 
objecting to having the claim dis- 
charged in bankruptcy, thereby allow- 
ing the creditor to pursue the claim 
after the case is closed. 11 U.S.C. §727. 
Unfortunately, the statute of limi- 
tations may expire while the pendency 
of the bankruptcy case prevents the 
creditor from taking collection action. 
Section 108(c) permits the creditor to 
initiate judicial action at any time be- 
fore the later of the expiration of the 
statute of limitations or 30 days after 
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notice of the termination or expiration 
of the automatic stay. 

Consider the following: 

a) The debtor files a bankruptcy 
petition. The creditor moves for relief 
from stay. 11U.S.C. §362(d). Before the 
stay is lifted, the statute of limitations 
on the creditor’s claim runs. When the 
stay eventually is lifted, the creditor 
has 30 days from the date of the notice 
that the stay has been lifted to file suit. 
11 U.S.C. §108(c)(2). 

b) The debtor files a Ch. 7 bank- 
ruptcy petition. The creditor files an 
objection to discharge. 11 U.S.C. §727. 
The bankruptcy court upholds the credi- 
tor’s objection to discharge, but at some 
point before the bankruptcy case is 
either closed or dismissed, the statute 
of limitations on the claim runs. The 
creditor has 30 days from the date the 
case is closed or dismissed to initiate 
judicial action. 11 U.S.C. §108(c)(2). 

The applicability of §108(c) also 
arises in the context of creditor actions 
to enforce mechanics’ liens, now called 
“construction liens” in Florida. Early 
cases reasoned that the predecessor to 
§108(c) did not toll the period to enforce 
a mechanics’ lien when the mechanics’ 
lien enforcement period was character- 
ized as a statute of “duration” rather 
than a statute of “limitations.” See In 
re Warren, 192 F. Supp. 801 (W.D. 
Wash. 1961). Section 11f of the former 
bankruptcy act by its terms suspended 
only “statutes of limitations.”6 Section 
108(c), however, is not limited to stat- 
utes of limitations; instead, it applies 
to “applicable nonbankruptcy law,” 
whatever that law may be. In re Hunt- 
ers Run Limited Partnership, 875 F.2d 
1425, 1426-27 (9th Cir. 1989). There- 
fore, the majority rule is that §108(c) 
extends the period to enforce a me- 
chanics’ lien, whether the enforcement 
period is termed a statute of “duration” 
or a statute of “limitations.” Id. at 
1429. 


Common Misconceptions 

Courts and practitioners often have 
labored under confusion regarding the 
effect of the filing of a bankruptcy 
petition on the running of time. Below 
are examples of some common miscon- 
ceptions: 

1) The automatic stay tolls the run- 
ning of time. 

As Judge Weaver stated in Lauder- 
dale Motorcar Corporation: “Although 
the automatic stay is a broad and 
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powerful provision, it does not stay the 
passage of time.” 35 B.R. at 548. In 
cases involving foreclosures of mort- 
gages, the bankruptcy courts in Florida 
uniformly have held, despite argu- 
ments to the contrary, that the 
automatic stay does not toll or suspend 
the running of the statutory redemp- 
tion period. In re Trust No. 101B, 77 
B.R. at 975; Sarasota Land Co., 36 
B.R. at 565; Matter of Constr. Leasing 
and Investment Corp., 20 B.R. 546 
(Bankr. M.D. Fla. 1982). The exclusive 
Code provision which tolls the running 
of time is §108. 

2) Tne bankruptcy court can extend, 
toll, or suspend time under §105. 

Section 105 of the Code permits the 
court to “issue any order, process or 
judgment that is necessary or appro- 
priate to carry out the provisions of” 
the Code. Section 105 has been cited 
as authority for a wide range of court 
actions. See generally, Leal, Power of 
the Bankruptcy Court: Section 105, 29 
S. Tex. L. Rev. 487 (1988). In Florida, 
however, the bankruptcy courts have 
rejected arguments that §105 may be 
invoked to toll or suspend the running 
of time beyond the period specifically 
provided for in §108. In re Trust No. 
101B, 77 B.R. at 975; In re Hand, 52 
B.R. 65 (Bankr. M.D. Fla. 1985). In 
both Trust No. 101B and Hand, the 
courts elected to follow the decisions 
of the Sixth and Eighth Circuits in In 
re Glenn, 760 F.2d 1428 (6th Cir. 1985) 
and Johnson v. First National Bank of 
Montevideo, 719 F.2d 270 (8th Cir. 
1983). Those courts had held that the 
bankruptcy court had no authority un- 
der §105 to toll the running of time. 
The Trust No. 101B court expressly 
rejected a contrary holding in In re 
Sapphire Investments, 19 B.R. 492 (D. 
Ariz. 1982), finding it “unpersuasive.” 
Trust No. 101B, 77 B.R. at 795. 

3) The statute of limitations is not 
tolled unless specifically provided for 
in the exclusive tolling provisions of 
F.S. §95.051. 

F.S. §95.051 provides for specific in- 
stances that toll the running of any 
statute of limitations. Section 95.051(2) 
states that no disability or “other rea- 
son” shall toll the running of any stat- 
ute of limitations except those spe- 
cifically delineated in that statute,’ or 
in §95.091 (actions to collect taxes), the 
Florida Probate Code, or the Florida 
Guardianship Law. In Swartzman v. 
Harlan, 535 So.2d 605 (Fla. 2d DCA 


1988), the Second District Court of 
Appeal granted a petition for writ of 
prohibition filed by debtors to review 
the denial of their motion for partial 
summary judgment against a creditor 
suing on a promissory note given by 
the debtors. In 1980, the debtors had 
executed a promissory note, but failed 
to pay the note when due in 1981. 
Shortly after payment became due, the 
debtors filed a bankruptcy petition. 
Approximately four years later, the 
debtors’ bankruptcy case was dismissed 
and a notice of dismissal was issued to 
creditors. Almost a year after that, in 
1987, the creditor bought the note from 
the original maker’s assignee and, a 
few months later, filed an action on the 
note. All parties agreed that the five- 
year statute of limitations contained 
in F.S. §95.11(2)(b) governed the ac- 
tion, and that the statute of limitations 
would have run in 1986, prior to the 
initiation of the action to collect on the 
note. Swartzman, 535 So.2d at 606. 
The creditor contended that the stat- 
ute of limitations was tolled during the 
pendency of the bankruptcy proceed- 


ing, relying on both the automatic stay 
provision of the Code (11 U.S.C. §362) 
and on subsection (1) (the “suspension” 
provision) of §108(c). The court, after 
analyzing F.S. §95.051, concluded: 
There is no provision for the tolling of any 
statute of limitation during the pendency 
of other legal proceedings which prevent a 
person from exercising a legal remedy, in- 
cluding bankruptcy proceedings. . . . Fur- 
ther, section 95.051(2) specifically provides 
that no disability or “other reason” shall 
toll the running of any statute of limitations 
except those specifically delineated. 
Swartzman, 535 So.2d at 607. 

The court correctly rejected the credi- 
tor’s argument that the automatic stay 
provision of §362 tolled the statute of 
limitations. However, the court failed 
to interpret correctly the effect of 
§108(c) on the running of time. Appar- 
ently, both counsel and court focused 
on subsection (1) of §108(c), which pro- 
vides that the limitations period does 
not expire until the end of the limita- 
tions period, “including any suspension 
of such period occurring on or after the 
commencement of the case.” The court, 
relying on Grotting v. Hudson Ship- 
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builders, Inc., 85 B.R. 568 (W.D. Wash. 
1988), found that the language refer- 
ring to “any suspension of such period” 
referred to those nonbankruptcy law 
tolling periods such as the minority or 
incompetency of a plaintiff, and would 
include statutory tolling provisions 
such as those found in F.S. §95.051. 
Swartzman, 535 So.2d at 607. Both 
counsel and court either ignored or 
overlooked the legislative history of 
§108, which makes it clear that the 
“suspension” language in subsection 
(1) refers to I.R.C. §6503(b),8 which 
suspends the statute of limitations on 
a tax liability of a taxpayer while the 
taxpayer’s assets are under the control 
or custody of the court and for six 
months thereafter.9 

A few months later, the court fol- 
lowed its own decision in Swartzman 
and held, in USX Corp. v. Schilbe, 535 
So.2d 719 (Fla. 2d DCA 1989), that a 
creditor’s action to recover on a promis- 
sory note and to foreclose a mortgage 
was barred because the statute of limi- 
tations had run during the pendency 
of the debtor’s bankruptcy proceeding, 
again citing F.S. §95.051. In 1989, the 
legislature apparently responded to 
these two decisions by amending 
§95.051. The amendment added the 
following language: “This section shall 
not be construed to limit the ability of 
any person to initiate an action within 
30 days of the lifting of an automatic 
stay issued in a bankruptcy action as 
is provided in 11 U.S.C. s.108(c).”!° 
This amendment yields an interpreta- 
tion of §108(c) which is consistent with 
its legislative history and its interpre- 
tation by the bankruptcy courts. 


Conclusion 

Courts and attorneys should be 
aware that §108 of the Bankruptcy 
Code is the exclusive provision which 
deals with the effect of bankruptcy on 
the running of time. The automatic 
stay does not halt the running of time; 
nor does the bankruptcy court have the 
authority under §105 to toll any limita- 
tions period. Finally, tolling provisions 
in state statutes which purport to be 
exclusive are effectively preempted by 
§108. 

Section 108(a) extends any statute 
of limitations for the trustee to com- 
mence or continue a civil action for two 
years after the date of the order for 
relief, unless it would expire at a later 
time. Section 108(b) gives the trustee 


Failure to possess a 
working knowledge 
of the effect of 
bankruptcy on the 
running of time can 
have disastrous 
consequences 


60 days to take other actions not cov- 
ered by subsection (a), such as filing a 
pleading, demand, notice, or proof of 
claim or loss, curing a default, exercis- 
ing an option, or performing any other 
“paperwork,” unless the period for do- 
ing the relevant act expires later than 
60 days after the date of the order for 
relief. Section 108(c) extends the stat- 
ute of limitations for creditors so that 
if the creditor is prevented from com- 
mencing or continuing an action 
against the debtor because of the bank- 
ruptcy case, the creditor is permitted 
an additional 30 days after notice of 
the event by which the automatic stay 
is terminated to commence or continue 
collection action. For attorneys repre- 
senting creditors and debtors alike, 
failure to possess a working knowledge 
of the effect of bankruptcy on the run- 
ning of time can have disastrous conse- 
quences, as the Swartzman and Schilbe 
cases demonstrate. In today’s finan- 
cially troubled times, few attorneys 
will be untouched by the often-mystify- 
ing scheme of the Bankruptcy Code. 
This article hopefully will assist attor- 
neys in taking timely action when 
bankruptcy alters the relationship be- 
tween debtor and creditor. 


1 All section references are to title 11 of 
the United States Code, unless otherwise 
indicated. 

2 See 2 on Bankruptcy 1108.01- 
.03; S. Rep. No. 989, 95th Cong., 2d Sess., 
reprinted in 1978 U.S. Code Cong. & Admin. 
News 5787, 5816. 

3S. Rep. No. 989, 95th Cong., 2d Sess., 
reprinted in 1978 U.S. Code Cong. & Admin. 
News 5787, 5816. 

4 2 Couuier on Bankruptcy 1108.02. See 
§1306(b) (“Except as provided in a con- 
firmed plan or order confirming a plan, the 
debtor [in a chapter 13 case] shall remain 
in possession of all property of the estate.”) 

5 Natco Indus., Inc. v. Federal Ins. Co., 
69 B.R. 418, 419-20 (S.D.N.Y. 1987), (citing 
In re Lawler, 53 B.R. 166, 171-72; Matter 
of Dickson, 432 F. Supp. 752, 756 (W.D.N.C. 
1977); Costello v. Pan-American World Air- 
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ways, Inc., 295 F. Supp. 1384, 1390 
(S.D.N.Y. 1969); In re Craig, 7 B.R. 864, 866 
(Bankr. E.D. Tenn. 1980); Engine Rebuil- 
ders, Inc. v. Seven Seas Import-Export & 
Mercantile, Inc., 615 P.2d 871 (Mont. 1980)). 

Natco Industries involved a civil action 
brought by debtors following confirmation 
of their Ch. 11 plan. Craig involved a suit 
by Ch. 13 debtors following the dismissal 
of their case. 

5 That section provided: 

“The operation of any statute of limitations 
of the United States or of any State, affect- 
ing the debts of a bankrupt provable under 
this Act, shall be suspended during the 
period from the date of the filing of the 
petition in bankruptcy... .” 

7 a. Absence from the state of the per- 
son to be sued; 

b. Use by the person to be sued of a 
false name that is unknown to the person 
entitled to sue so that process cannot be 
served; 

c. Concealment in the state of the 
person to be sued so that process cannot be 
served; 

d. The adjudicated incompetency of 
the person entitled to sue prior to the time 
the cause of action accrued, but with a 
seven-year repose provision; 

e. Voluntary payments by the alleged 
father of a child in paternity actions during 
the time of the payments; 

f. Payment of any part of the princi- 
pal or interest of any obligation or liability 
found on a written instrument; 

g. The pendency of any arbitral pro- 
ceeding pertaining to a dispute that is the 
subject of the action. 

8 26 U.S.C. §6503(b). 

9 S. Rep. No. 989, 95th Cong., 2d Sess., 
reprinted in 1978 U.S. Code Cong. & Admin. 
News 5787, 5816-17. 

10 1989 Fla. Laws Ch. 89-26 §1, 37, 38. 
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FAMILY LAW | 


Progressive Causes of Action in 


he following is part one of 

a two-part article. Part one 

represents three sample 

cases and begins discussion 
on possible causes of actions. Part two, 
which will be published in January, 
concludes the discussion on possible 
causes of actions. 


Case 1: Mr. Smith, the nonresiden- 
tial parent, is in your office bemoaning 
his latest difficulties regarding visita- 
tion. It seems that when he went to the 
home of the residential parent to pick 
up the children for regularly scheduled 
visitation, nobody was home. In fact, 
it was not until several months, one 
private investigator, countless phone 
calls and considerable expense later 
that the children were discovered at 
the home of Mr. Smith’s former in-laws 
in another state. The children were 
sullen and upset upon the eventual 
resumption of visitation. Not surpris- 
ingly, visitation was a disaster. Al- 
though the residential spouse has been 
held in contempt of court on several 
occasions regarding visitation disputes, 
the endless difficulties have left your 
client frustrated and angry. The situ- 
ation has grown so deplorable that Mr. 
Smith cannot eat or sleep and he has 
difficulty concentrating. He is pres- 
ently in treatment with a clinical psy- 
chologist for depression. 

Case 2: Ms. Jones, a woman whose 
profession commands an impressive sal- 
ary, is seeking to dissolve her short- 
term marriage. During 11 months of 
marriage, neither she nor her husband 
acquired much in the way of assets or 
liabilities. Unfortunately, Ms. Jones re- 
ceived a hip injury when her spouse, 
irate over the pending dissolution pro- 
ceeding, shoved her down a flight of 
stairs. Although the disability has not 
directly affected her employment, she 
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is uncomfortable sitting for long peri- 
ods of time and will eventually require 
surgery. 

Case 3: A young boy comes into your 
office accompanied by his legal guard- 
ian. The guardian seeks your advice 
regarding possible legal action. It 
seems that the child’s mother, an alco- 
holic, abused alcohol and drugs through- 
out her pregnancy. The boy was born 
with fetal alcohol syndrome and suffers 
from other significant congenital ab- 
normalities related to maternal 
substance abuse. 

Family law practitioners are famil- 
iar with the frustration experienced 
by clients who have been harmed— 
financially, physically, or emotionally— 
by spouses, former spouses, friends, 
and family. While “no-fault” proceed- 
ings have enabled litigants to more 
easily obtain a final judgment of disso- 
lution of marriage, the no-fault divorce 
does little to vitiate the occasional need 
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to rectify a genuine wrong. Domestic 
lawyers typically pay close attention 
to marital misconduct only to the ex- 
tent it might have an impact upon an 
alimony award. 

However, the family lawyer would 
do well to consider the growing field of 
domestic tort litigation when con- 
fronted with facts which appear par- 
ticularly egregious. As set forth in the 
cases mentioned, jurisdictions across 
the country are beginning to recognize 
numerous causes of action arising out 
of the familial relationship. Such ac- 
tions can arise from a wide range of 
wrongful conduct including, but not 
limited to, battery, illegal wiretapping, 
interference with custody, and fraud. 

Until very recently, virtually all liti- 
gation involving spouses was confined 
to dissolution of marriage proceedings. 
The doctrine of interspousal immu- 
nity,! which precludes lawsuits be- 
tween husband and wife, is one doc- 
trine which may have inhibited do- 
mestic tort litigation to date. Jurisdic- 
tions around the country have widely 
criticized interspousal tort immunity 
for its failure to provide a forum to 
redress a wrong suffered between 
spouses.” Accordingly, many jurisdic- 
tions have totally abolished the doc- 
trine.? The Florida Supreme Court has 
considered the viability of the statute 
on many occasions, and as recently as 
1988, determined many of the public 
policy considerations which supported 
the doctrine remain valid today.* 

The doctrine is grounded in public 
policy which seeks to promote family 
unity and harmony.® Further, there is 
a fear that interspousal lawsuits could 
be collusive and therein abusive of the 
judicial process. For example, it is diffi- 
cult to imagine how a husband and 
wife could fairly and honestly pursue 
a claim where one was the plaintiff and 
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the other a defendant in a case where 
both would benefit from a money judg- 
ment paid by an insurance company. 

Since any action falling within the 
doctrine’s protection will be subject to 
summary disposition, the practitioner 
who believes he or she has the basis for 
a domestic tort action must carefully 
review the underlying facts prior to 
filing suit. Specifically, if the parties 
are presently married to one another, 
or were ever married to one another, 
interspousal immunity may preclude 
the action. The parties’ marital status 
at the time the cause of action accrued 
is the critical determination. Interspou- 
sal immunity can bar a cause of action 
which arose during the marriage® or if 
a suit for damages relative to a pre- 
marital tort is brought during the pe- 
riod of the marriage.’ Accordingly, a 
postdissolution claim for conversion 
would not be subject to an interspousal 
immunity defense, despite the fact the 
parties were married at one time. Con- 
versely, no matter how horrible the 
situation, or how deliberate the tort, if 
the parties were married at the time 
of the tortious activity, then a claim for 
negligence, intentional infliction of emo- 
tional distress, false imprisonment, 
fraud, etc., will be barred. Interest- 
ingly, if tortious activity occurred prior 
to marriage, the marriage will simply 
act to abate, rather than terminate, the 
cause of action. Hence, it would be 
possible to file an action based upon 
the premarital tort following a dissolu- 
tion of marriage.® 

Regardless of the parties’ marital 
status when the cause of action arose, 
there are certain “wrongs” specifically 
excluded from interspousal tort immu- 
nity: battery? and invasion of privacy 
arising from an illegal wiretap.!° 

The following discussion of specific 
causes of action is not intended to be 
all-inclusive; the area is simply too 
“young” for such an endeavor. Rather, 
it should serve as an introductory guide 
to the new and novel field of domestic 
tort litigation. Since there is a paucity 
of case law directly on point in Florida, 
authority from other jurisdictions will 
be cited where applicable. 


Intentional Infliction of 
Emotional Distress 

Though the Florida Supreme Court 
has placed an affirmative duty on cus- 
todial parents to encourage the rela- 
tionship between children and the 


noncustodial parent,!! Florida does not 
appear to have affirmatively recognized 
“child alienation” or “interference with 
visitation/custody” as specific torts, 
either by case law or statutory author- 
ity. Nevertheless, one vehicle to seek 
relief from such misconduct would be 
to pursue an action for the intentional 
infliction of emotional distress. The 
Florida Supreme Court expressly rec- 
ognized the tort of intentional infliction 
of emotional distress in 1985.12 The 
plaintiff seeking to prevail in such a 
case must demonstrate four elements:!4 

1) The defendant’s conduct was ex- 
treme and outrageous; 

2) The defendant’s conduct was in- 
tentional or reckless, in that the behav- 
ior was intended to cause emotional 
distress or that the defendant knew or 
should have known that such distress 
would follow; 

3) The conduct caused the plaintiffs 
emotional distress; and 

4) The plaintiff experienced severe 
emotional distress. 

Examining each element, it seems 
reasonable to conclude that a party 
could use this tort as a means to seek 
relief, subsequent to dissolution, for 
postjudgment problems relative to visi- 
tation and relationships with the chil- 
dren. For example, in reversing a 
summary judgment in favor of the cus- 
todial parent, a Michigan court re- 
cently held a custodial parent’s delib- 
erate and systematic efforts to destroy 
the relationship which existed between 
the noncustodial parent and the chil- 
dren may well be so outrageous as to 
form the basis of a claim for intentional 
infliction of emotional distress. The 
former wife in Bhama v. Bhama, 425 
N.W. 2d 733 (Mich. App. 1988), alleged 
that the former husband used his train- 
ing in psychiatry “over an extended 
period of time to, among other things, 
‘systematically manipulate, instigate, 
involuntarily convert, intimidate, in- 
doctrinate and brainwash the minor 
children into totally rejecting’ her to 
‘the point of extreme antagonism and 
instilled hatred’ ”!4 

Conduct will not be considered ex- 
treme and outrageous simply because 
it is repugnant. Rather, the critical 
factor is a demonstration that the con- 
duct is so atrocious and offensive that 
it would cause a reasonable person to 
exclaim “outrageous!” upon hearing of 
the conduct.!5 A factor which may be 
considered by the courts to determine 
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whether the defendant’s conduct was 
extreme and outrageous is whether 
there was abuse of real or apparent 
authority over the plaintiff.!6 The typi- 
cal cases involving such an abuse of 
power have been seen in insurer/ 
insured!’ or police officer/citizen'® situ- 
ations. However, it seems quite logical 
to conclude that a residential parent 
operates from a position of consider- 
able influence relative to the minor 
children. Regardless of the shared pa- 
rental responsibility statute and the 
intent that both parents operate as 
relative equals concerning the care and 
development of their children, the fact 
remains that the primary residential 
parent typically has the privilege of 
living with the children on a “full-time” 
basis. Thus, that parent has the oppor- 
tunity, if the perverse need arises, to 
abuse the power of that privilege. Such 
an argument should be made by the 
attorney seeking to deem conduct ex- 
treme and outrageous so as to rise to 
the level of an intentional tort. 

Once counsel is satisfied that the 
defendant’s conduct could be consid- 
ered extreme and outrageous, it must 
then be determined whether the defen- 
dant’s conduct was either specifically 
intended to cause emotional distress 
or that it was such that the defendant 
knew or should have known that dis- 
tress would follow. It would appear 
logical to conclude that a residential 
parent who deliberately and systemati- 
cally seeks to negatively impact upon 
a child’s relationship with the nonresi- 
dential parent, or who takes the chil- 
dren and moves from the jurisdiction 
without providing notice or a forward- 
ing address to the noncustodial parent, 
should reasonably conclude that emo- 
tional distress will befall the noncusto- 
dial parent. 

Of course, a noncustodial parent can 
just as easily be subject to a tort claim 
for wrongful behavior. A Texas jury 
recently entered a $4.5 million judg- 
ment in favor of a custodial parent 
against her former husband and his 
mother.!9 The multicount suit included 
claims for interference with custody, 
interference with family relationship, 
and negligent infliction of emotional 
distress. The evidence established that 
the mother-in-law had provided her 
son with money shortly before he dis- 
appeared with the children and that 
she had been in communication with 
him on several occasions. The plaintiff 
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planned to use the award to finance 
her continued search for the children. 
Assuming the case’s facts are such 
that the first two hurdles can be met, 
the remaining elements of a cause of 
action for intentional infliction of emo- 
tional distress should be relatively easy 
to illustrate. It must be demonstrated 
that the defendant’s conduct actually 
caused the emotional distress which 
has befallen the plaintiff. The defen- 
dant’s action will be deemed to be the 
“legal cause” of the plaintiff's injuries 
if that action was a substantial factor 
in bringing about the alleged harm.2° 
Finally, it must be demonstrated 
that the plaintiff suffered severe emo- 
tional distress. Florida courts appear 
to have adopted the definition of emo- 
tional distress set forth in the Restate- 
ment (Second) of Torts, which lists 
emotional reactions such as fright, hor- 
ror, grief, worry, shame, humiliation, 
embarrassment, anger, chagrin, disap- 
pointment, and nausea.2! The mere 
occurrence of the above condition(s) is 
not enough; rather, to be actionable the 
distress must be severe.22 Further, al- 
though the tort of intentional infliction 
of emotional distress does not carry a 
requirement that the plaintiff suffer 
physical distress such as shock or vom- 
iting, the courts may require a stricter 
showing of the severity of the emo- 
tional distress when such physical 
manifestation is not apparent.2° 
Based on the above analysis, the 
attorney representing Mr. Smith in 
Case 2 could reasonably consider filing 
a cause of action on his client’s behalf 
based upon the former wife’s inten- 
tional infliction of emotional distress. 


Negligent Infliction of 
Emotional Distress 

Damages are recoverable pursuant 
to a claim of negligent infliction of 
emotional distress when the emotional 
distress experienced by the plaintiff 
has resulted from a negligent act of the 
defendant. An attorney should consider 
the possibility of filing such an action 
when the defendant’s conduct falls be- 
low the threshold of willful reckless- 
ness required for the tort of intentional 
infliction of emotional distress. 
Frankly, viable actions under this the- 
ory of liability may be limited in do- 
mestic cases in Florida due to this 
state’s strict adherence to the “impact 
doctrine.” The Florida Supreme Court 
affirmed the doctrine in 1985 when it 


held that damages for emotional dis- 
tress can be awarded in a simple negli- 
gence case provided the plaintiff can 
prove either a direct physical injury or 
any physical injury resulting from the 
distress.24 The physical injury contem- 
plated can include death, paralysis, 
muscular impairment, or any other 
real, nonsubjective physical condition 
caused by the emotional distress.25 9 


1 Fra. Stat. §741.235. 

2 E.g., Price v. Price, 732 S.W. 2d 316, 
320 (Tex. 1987). 

3 Penton v. Penton, 135 So. 481 (Ala. 
1931); Cramer v. Cramer, 379 P.2d 95 
(Alaska 1963); Leach v. Leach, 300 S.W. 2d 
15 (Ark. 1957); Klein v. Klein, 376 P.2d 70 
(Cal. 1962); Rains v. Rains, 46 P.2d 740 
(Colo. 1935); Brown v. Brown, 89 A. 889 
(Conn. 1914); Brooks v. Robinson, 284 N.E. 
2d 794 (Ind. 1972); Brown v. Gosser, 262 
S.W. 2d 480, (Ky. 1953); MacDonald v. 
MacDonald, 412 A.2d 71 (Me. 1980); Hosko 
v. Hosko, 187 N.W. 2d 236 (Mich. 1971); 
Noone v. Fink, 721 P.2d 1275 (Mont. 1986); 
Imig v. March, 279 N.W. 2d 382 (Neb. 
1979); Gilman v. Gilman, 95 A. 657 (N.H. 
1915); Merenoff v. Merenoff, 388 A.2d 951 
(N.J. 1978); Maestas v. Overton, 531 P.2d 
947 (N.M. 1975); State Farm Mut. Auto. 
Ins. Co. v. Westlake, 324 N.E. 2d 137 (N.Y. 
1974); Crowell v. Crowell, 105 S.E. 206 
(N.C. 1920); Fitzmaurice v. Fitzmaurice, 
242 N.W. 526 (N.D. 1932); Shearer v. 
Shearer, 480 N.E. 2d 388, (Ohio 1985); 
Courtney v. Courtney, 87 P.2d 660 (Okl. 
1938); Hack v. Hack, 433 A.2d 859 (Pa. 
1981); Pardue v. Pardue, 166 S.E. 101 (S.C. 
1932); Scotvold v. Scotvold, 298 N.W. 266 
(S.D. 1941); Davis v. Davis, 657 S.W. 2d 753 
(Tenn. 1983); Price v. Price, 732 S.W. 2d 
316, (Tex. 1987); Stoker v. Stoker, 616 P.2d 
590 (Utah 1980); Freehe v. Freehe, 500 P.2d 
771 (Wash. 1972); Coffindaffer v. Coffindaf- 
fer, 244 S.E. 2d 338 (W.Va. 1978); Wait v. 
Pierce, 209 N.W. 475, (Wis. 1926); Tader v. 
Tader, 737 P.2d 1065 (Wyo. 1987). 

4 Sturiano v. Brooks, 523 So.2d 1126 
(Fla. 1988). 

5 Raisen v. Raisen, 379 So.2d 352 (Fla. 
1979). 

6 Hill v. Hill, 415 So.2d 20 (Fla. 1982); 
Krouse v. Krouse, 489 So.2d 106 (Fla. 3d 
D.C.A. 1986); West v. West, 414 So.2d 189 
(Fla. 1982); Gordon v. Gordon, 443 So.2d 
282 (Fla. 2d D.C.A. 1983). 

7 Shoemaker v. Shoemaker, 523 So.2d 
178 (Fla. 1988). 

8 Id. 

9 Fra. Star. §741.235. 

10 Fa. Stat. §934.10. 

11 Schutz v. Schutz, 581 So.2d 1290 (Fla. 
1991). 

12 Metropolitan Life Insurance Co. v. Mc- 
Carson, 467 So.2d 277 (Fla. 1985). 

13 See RESTATEMENT (SECOND) OF Torts §46; 
Williams v. City of Minneola, 575 So.2d 683 
(Fla. 5th D.C.A., 1991). 

14 Bhama v. Bhama, 425 N.W. 2d 733, 
at 734 (Mich. App. 1988). 

15 Anderson v. Baumberger, 440 So.2d 
591 (Fla. 4th D.C.A. 1983); Food Fair, Inc. 
v. Anderson, 382 So.2d 150 (Fla. 5th D.C.A. 


THE FLORIDA BAR JOURNAL/DECEMBER 1991 


1980), see also RestareMENT (SECOND) OF 
Torts, §46, Comments D, H. 

16 See, e.g., Dependable Life Ins. Co. v. 
Harris, 510 So.2d 985 (Fla. 5th D.C.A. 1987). 

17 Dominquez v. Equitable Life Assur- 
ance Soc., 438 So.2d 58 (Fla. 3d D.C.A. 
1983), app’d, 467 So.2d 281 (Fla. 1985). 

18 City of Deland v. Florida Transporta- 
tion and Leasing Corp., 293 So.2d 800 (Fla. 
1st D.C.A. 1974). 

19 Weirich v. Weirich, Texas Fam. Dist. 
Ct., Bexar City, no. 82-CI-01617-A-12/5/88. 

20 See RestaTEMENT (SECOND) Or Torts §9; 
see also Ch. 2, “Causation.” 

21 Ford Motor Credit Co. v. Sheehan, 373 
So.2d 956 (Fla. 1st D.C.A. 1979), cert. dism., 
379 So.2d 204 (Fla. 1979). 

22 Id. See also RESTATEMENT (SECOND) OF 
Torts §46, Comment J. 

23 RESTATEMENT (SECOND) Or Torts §46, 
Comment K. 

24 Brown v. Cadillac Motor Car Div., 468 
So.2d 903 (Fla. 1985). 

25 Id. 
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WORKERS’ COMPENSATION LAW 


Mediation: So Misunderstood 


n alternative to dispute 

resolution was imple- 

mented in Florida’s work- 

ers’ compensation law in 
October 1989. Mediation, which has 
proven itself successful in the circuit 
and county court system, can and, in 
fact, already has been shown to be just 
as effective in the field of workers’ 
compensation. 

As the first general master appointed 
to mediate workers’ compensation cases 
in Florida, I have been successful in 
mediating disputes statewide. Yet, in 
the year that has passed since the 
program has been instituted in this 
field, a relatively small percentage of 
those who labor in the area of workers’ 
compensation have taken advantage 
of the mediation process. This is due 
in large part to misconceptions and 
lack of knowledge as to the mechanics 
and value of mediation. The purpose 
of this article is to dispel some of the 
fear, correct some of the misconcep- 
tions, and generally educate all as to 
the benefits of this rather valuable tool 
called “mediation.” 


When to Mediate 

Consider the following scenarios: 

1) A carrier accepted a claimant as 
permanently totally disabled, and paid 
him compensation for almost 10 years. 
Benefits were suddenly terminated, 
based upon an opinion solicited from 
the treating physician that the claim- 
ant can perform some type of work, as 
well as surveillance film which appar- 
ently depicted the claimant working. 

A mediation conference was held, at 
which time it was learned that, in 
actuality, the treating physician opined 
that the claimant could perhaps return 
to work on a “limited basis.” Further, 
the “work” performed in the surveil- 
lance film consisted of claimant’s 


A good mediator 
defines the issues, 
offers suggestions 
and solutions, 
assists in case 
analysis, and 
explores problem- 
solving 


by Ronnie Klein Witlin 


supervising the repaving of the drive- 
way of his father’s home. Confronted 
with this information, and, upon meet- 
ing the claimant in person, the adjustor 
reevaluated the carrier’s position, and 
began to negotiate a settlement of the 
issues in dispute. 

2) A claimant with a severe back 
injury moved out-of-state, and was not 
able to locate an orthopedic surgeon in 
his area who would treat him. He 
continued to receive treatment from 
his authorized physician in Florida. 
The carrier would not reimburse the 
claimant for his travel to Florida for 
this treatment, since the carrier had 
provided him with a list of authorized 
physicians in the area of his current 
residence. In addition, they believed 
that the claimant desired that the car- 
rier pay for his transportation to visit 
his family in Florida. 
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At a mediation conference, the claim- 
ant explained that he did, in fact, con- 
tact every doctor on the carrier’s list, 
but none would accept him for treat- 
ment. He did, however, find one doctor 
in a nearby city who agreed to see 
him. The adjustor, realizing that the 
claimant was sincere and that none of 
the authorized doctors were willing to 
schedule an appointment, agreed to a 
plan by which the carrier’s local office 
in the claimant’s residential area would 
attempt to locate a doctor to provide 
treatment. In the event that none was 
found, the adjustor agreed to authorize 
the doctor requested by the claimant 
in the nearby city, and further agreed 
to reimburse travel expenses to the 
Florida physician until a local physi- 
cian was located. 

3) A claimant wished to conclude his 
case by lump sum settlement, but he 
would not accept his attorney’s assess- 
ment of the value of his case. He felt 
his case was worth hundreds of thou- 
sands of dollars, just like the personal 
injury cases he had read about in the 
newspapers. As a result, his attorney 
had not been able to negotiate a settle- 
ment. At the mediation conference, the 
mediator pointed out the relative 
strengths and weaknesses in the claim- 
ant’s case. The claimant became more 
reasonable, and the parties were then 
able to begin realistic settlement nego- 
tiations. 

4) An employer who owned several 
businesses allowed his workers’ com- 
pensation coverage to lapse on one of 
those businesses. During the time pe- 
riod that the policy lapsed, an em- 
ployee suffered an injury at work. An 
issue, therefore, arose on coverage. The 
parties were not able to agree as to 
which of the businesses employed the 
claimant, or whether the insurance 
policy, which had lapsed, had been 


Ve 
| 
| 
3 
: 
pen 
¥ 
‘ 


properly cancelled by the carrier. The 
employer’s attorney applied for a me- 
diation conference, at which time the 
parties, through the mediator, explored 
various options. At the conclusion of 
the conference, the parties entered into 
a settlement agreement. 

All of these cases are ones which 
were actually mediated, and which set- 
tled either at the mediation conference, 
or shortly thereafter. The first two 
involved problems in communication 
between the claimant and the carrier. 
In both instances, the carrier’s adjus- 
tor had a preconceived negative im- 
pression of the claimant and his 
credibility. Yet, when these adjustors 
met face-to-face with the claimant, it 
became apparent that they had mis- 
judged the circumstances, as well as 
the claimant’s intentions, and the is- 
sues were then effectively resolved. 

The third case also involved a lack 
of communication, but this time be- 
tween the attorney and his client. In 
the mediation setting, the mediator, 
perceived by the claimant as a knowl- 
edgeable neutral party, merely restated 
many aspects of the case which the 
claimant’s attorney had previously ex- 
plained. The claimant was able to ac- 
cept a more realistic evaluation of his 
claim from the mediator, thus paving 
the way toward settlement. 

The last case scenario is an example 
of one which involved a close question 
of compensability. Such cases, which 
could be decided for or against either 
party if the matter were to proceed to 
hearing before a judge of compensation 
claims, are prime candidates for me- 
diation. In this case, the parties were 
able to effectively settle the claim in a 
manner that had not been explored 
previously, through the guidance of an 
experienced mediator. 

These four case scenarios are just a 
few examples of how seemingly diffi- 
cult cases can be resolved through me- 
diation. Cases which involve a lack of 
communication between parties, or be- 
tween the attorney and his client, as 
well as those which involve questions 
of compensability or factual issues, 
such as those described herein, are the 
more obvious types of situations which 
particularly lend themselves to the me- 
diation process. However, virtually any 
workers’ compensation dispute can be 
mediated. To understand why this is 
so, it is necessary to define mediation 
and explain the mediation process. 


Mediation Defined 

Pursuant to Rule 38F.2.0021(2), of 
the Florida Administrative Code, (the 
workers’ compensation mediation 
rules), mediation is defined as a proc- 
ess: “whereby a mediator participates 
in discussions with parties involved in 
a workers’ compensation dispute after 
a claim has been filed with the division 
for the purpose of assisting the parties 
in arriving at a mutually agreeable 
settlement of their differences.”! 

It is an informal but structured set- 
tlement conference in which the 
mediator acts as an impartial and neu- 
tral third-party facilitator. The media- 
tor’s role is not that of a factfinder, and 
it is not the mediator’s function to 
render decisions or offer opinions as to 
the issues involved in a dispute. 
Rather, the mediator guides the par- 
ties themselves toward an amicable 
solution to those disputed issues. In so 
doing, a good mediator helps define the 
issues, offers suggestions and solutions, 
assists in case analysis, and helps the 
parties explore various problem-solv- 
ing options. 

The mediation conference is quite 
often the first time that the parties are 
brought together face-to-face. It is a 
nonadversarial setting, in which all 
litigation pressure is removed. It is, 
therefore, an ideal opportunity for the 
parties to overcome misconceptions and 
effectively communicate with each 
other. The impartiality of the mediator 
places him or her in the unique posi- 
tion of being able to facilitate such a 
resolution. As pointed out by Professor 
Robert A. Baruch Bush: 


[T]he impartiality of mediators means not 
only that they are allied with neither side, 
but that because of a lack of personal invest- 
ment, they have more distance and 
perspective on the parties’ discussions. . . . 
[T]he mediator can impartially hear, and 
impartially report to the parties, many cru- 
cial parts of their own dialogue that they 
themselves may not have grasped fully or 
even heard because of their closeness to the 
situation. . . .? 


The mediator accomplishes this goal 
as he or she takes the parties through 
the proceeding. That process begins 
with the filing of an application for 
mediation by either party. The applica- 
tion may be filed at any time, before 
or after the filing of a claim for bene- 
fits, or even after a pretrial conference 
and/or final hearing has been sched- 
uled.? The application must spell out 
the issues which are in dispute and are 
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to be mediated. Once the request for 
mediation is made, the chief judge as- 
signs the case to a mediator, and a 
mediation conference is scheduled, 
within 45 days of the request.* 

Once scheduled, the mediation con- 
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ference must be attended by a repre- 
sentative of each party who has full 
authority to make a binding decision 
on behalf of that party. An insured or 
self-insured employer need not attend 
if represented by a carrier’s represen- 
tative or servicing agent. 

In addition, pursuant to F.S. § 
440.25(3)(b)1 (1990), if the claimant is 
represented by an attorney, then attor- 
neys may participate and accompany 
the parties to the conference as well. 
Should the claimant be unrepresented, 
then no attorneys may be present in 
the conference room, but, in that in- 
stance, represented parties may, and 
in fact are, encouraged to consult their 
attorneys outside the conference room 
or by telephone. Theoretically, the bar- 
ring of the carrier’s attorney in this 
instance places the claimant on an 
equal footing with the claims adjustor. 


Beginning the Conference 

The mediator begins the mediation 
conference with an orientation session 
in which the mediator, the parties, and 
counsel are introduced, and the process 
is explained. At this time the mediator 
explains the confidentiality rule. 

Specifically, the entire proceeding, 
including any oral or written communi- 
cations, is privileged and confidential. 
All matters raised or discussed during 
the course of the conference may not 
be discussed or disclosed outside the 
mediation conference, and cannot be 
raised or admitted into evidence at any 
subsequent hearing before a judge of 
compensation claims, without the con- 
sent of all parties.® In this regard, the 
parties should note that, although con- 
fidential, matters which are revealed 
at the conference can be further ex- 
plored through discovery proceedings, 
and, consequently, care should be 
taken not to disclose matters which are 
best discussed with the mediator pri- 
vately. 

At the conclusion of the orientation 
session, the mediator conducts a gen- 
eral session, at which time the attor- 
neys, or, if no attorneys are present, 
the parties are requested to present 
an opening statement outlining their 
relative positions on the facts in dis- 
pute, and the issues to be mediated. 
Once the facts and issues are clearly 
defined, the mediator may choose to 
proceed in general session in an effort 
to resolve the dispute, or may elect to 
conduct private sessions. 
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The mediator very often does choose 
to meet with the attorney and client of 
each side privately. This is usually 
done when it is clear that the parties 
are too entrenched in their positions 
and are not effectively negotiating. In 
such a session, the mediator may point 
out strengths and weaknesses in each 
side’s case and may suggest alternative 
solutions. 

The private session is again strictly 
confidential, and anything disclosed to 
the mediator during this session may 
not be divulged to the other side unless 
he or she is told to do so. Often, the 
mediator can more effectively “shuttle” 
offers back and forth to each side dur- 
ing private sessions, rather than bring 
the parties together in a general ses- 
sion. The mediator may also find it 
helpful to meet with the attorneys 
alone. 

Through the use of the private and 
general sessions, the mediator moves 
the parties toward resolution of the 
issues, resulting in either partial or 
complete settlement of the issues, or 
impasse, if no agreement is reached. 
The mediator may also choose to con- 
tinue the conference if additional time 
is needed to achieve that goal.® At the 
conclusion of the conference or confer- 
ences, the mediator prepares a media- 
tion report and settlement agreement, 
which reflects the outcome of the nego- 
tiations. 


A Binding Procedure? 

One of the biggest misconceptions 
about mediation concerns whether the 
procedure is binding. It is only binding 
if the parties themselves reach a mutu- 
ally agreeable settlement of the issues, 
and after that agreement is reduced to 
writing, execute that agreement. 

If indeed such an agreement is 
reached, it is reduced to writing as 
either a complete or partial resolution 
of the issues in dispute. It is then 
signed by all parties and their attor- 
neys, and submitted to a judge of 
compensation claims for approval.’ The 
judge has 10 days to accept or reject 
the agreement. If the judge does not 
file any written objection within those 
10 days, the agreement then becomes 
a binding order.8 Many judges issue 
an order incorporating the agreement, 
thus rendering it binding. It is impor- 
tant to note that any agreement 
reached by the parties is always sub- 
ject to the judge’s approval. 
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If nc agreement is reached, an im- 
passe is declared, and a report 
reflecting impasse is transmitted to the 
chief judge, rather than to the judge 
of compensation claims. The impasse 
report is not placed in the division file.9 

A great deal of confusion has arisen 
over the issue of attorneys’ fees, and 
whether claimant’s counsel is entitled 
to attorneys’ fees if the matters in 
dispute are, in fact, successfully negoti- 
ated. Although this question has not 
as yet been judicially interpreted, it is 
generally felt that the issue of entitle- 
ment to a fee in mediation should be 
treated no differently that those fees 
generated through the successful nego- 
tiation of any settlement agreement, 
whether this be accomplished by “wash- 
out” or “straight” stipulation. In the 
event that the parties are not in agree- 
ment as to entitlement to attorneys’ 
fees at the conclusion of the mediation 
conference, the matter could then be 
presented to the judge of compensation 
claims at an attorneys’ fee hearing. 
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Conclusion 

Clearly, mediation is an ideal setting 
to premote the efficient resolution of 
workers’ compensation disputes. The 
advantages should be readily apparent 
to any workers’ compensation partici- 
pant. Mediation conferences can be 
scheduled far more quickly than a final 
hearing before a judge, thus making it 
possible to effectively place much 
needed benefits in the hands of the 
injured worker in a far more expedi- 
tious manner. It saves not only time, 
but money, by shortening litigation 
and avoiding expensive costs. It can 
accomplish all of this by exploring ave- 
nues of settlement that the parties and 
counsel might not have otherwise con- 
sidered and by avoiding the risks and 
uncertainties of trial. 

In its first year, worker’s compensa- 
tion mediation in my division has 
enjoyed approximately a 70 percent 
success rate. This figure does not take 
into consideration those cases which 
either settled shorily after the conclu- 
sion of the mediation proceeding or 
just prior to the scheduled conference. 
In fact, an additional 19 percent of all 
cases referred to my office for media- 
tion in 1990 settled prior to the 
scheduled conference. 

Clearly, mediation is an asset to the 
workers’ compensation system. Those 
who have participated in the procedure 
have recognized it to be a valuable 
alternative dispute resolution tool. It 
is hoped that, through this article, the 
process will be better understood, so 
that it will be more widely utilized as 
an alternative to litigation.1 


1 Pursuant to the July 1990, amendment 
to Fira. Star. §440.25, an application for 
mediation may now be filed prior to the 
filing of a claim with the division. 

2 Bush, Efficiency and Protection, or Em- 
powerment and Recognition?: The Mediator’s 
Role and Ethical Standards in Mediation, 
41 Fa. L. Rev. 253, at 282 (1989). 

3 Stat. §440.25 (1990); Apmin. 
Cope 38F.2.003 (1990). 

4Fia. Apmin. Cone Rutes 38F.2.005, 
38F.2.006, and 38F.2.007 (1990). 

5 Fria. Stat. §440.25(3)(b)1 (1990); Fra. 
Apmin. Cope 38F.2.018 (1990). 

6 Apmin. Cope Rute 38F.2.009 (1990). 

7Fia. Apmin. Cope Rute 38F.2.2013(1) 
(1990). 

8Fia. Apmin. Cope Rute 38F.2.013(2) 
(1990). 

9Fia. Apmin. Cope Rute 38F.2.013(1) 
(1990). 
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CRIMINAL _LAVV 


Detecting and Preventing Computer 
Crime in the Office Setting 


omputers have evolved 

from novel curiosities to 

commonplace office equip- 

ment in the short span of 
10 years. This increased use of comput- 
ers and data processing systems has 
stemmed in part from the accessibility 
and ease of use built into modern sys- 
tems. Ironically, the very characteris- 
tics that make computers so useful and 
accessible in the office setting have 
made them vulnerable to the embez- 
zler and to the vandal, costing injured 
businesses more than $3 billion last 
year.! 

This article examines some of the 
more common types of crime perpe- 
trated through the small- and medium- 
frame computers that lawyers and busi- 
nesspersons encounter daily. The arti- 
cle further examines both federal and 
Florida remedies available to detect 
and to punish such criminal acts, and 
suggests some common-sense pre- 
cautions that systems owners and man- 
agers may take to reduce their chance 
of becoming a victim. 

The types of computer crimes are as 
multi-faceted as the criminal mind. 
Unlike many other crimes, however, it 
often takes someone more clever than 
the computer thief or embezzler to 
catch him. Experience has shown that, 
in addition to the simple theft of data- 
base information, computer crime falls 
into two main categories. 


Viruses and 
Unauthorized Access 

Perhaps the most publicized com- 
puter-related crimes stem from dam- 
age to programs themselves due to 
vandalism or insertion of hidden, de- 
structive commands sometimes re- 
ferred to as “viruses.” A virus inserted 
into a Department of Defense computer 
net by a young student recently re- 
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ceived nationwide attention and caused 
millions of dollars in damages. Viruses 
in the Tampa Bay area damaged com- 
puter centers at two universities and 
a manufacturing company in the spring 
of 1991.2 Although injurious to the 
systems themselves, these types of 
crimes are generally perpetrated for 
reasons other than financial gain. The 
easiest way to avoid a computer virus— 
just like a human virus—is to prevent 
its entry. Removable disk drives, pass- 
words, and careful use of modems are 
routine precautions that every systems 
manager can employ. 

The various types of viruses have 
been given colorful, descriptive names 
in the trade jargon, such as “trapdoors,” 
“logic bombs,” and “Trojan horses” 
Many large system users now have 
antivirus software able to detect or 
thwart viruses should they ever enter 
the system. Several antivirus software 
packages are also available commer- 
cially, including one aptly named “Flu 
Shot.” These devices read the com- 
puter’s disks and files, alerting the 
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operator if any of the several hundred 
known computer viruses are present. 
The devices are helpless against new, 
unknown viruses, however. 

A computer system that permits en- 
try by outsiders is no different than a 
unlocked file drawer placed on a busy 
street corner at noon. These crimes of 
unauthorized access, however, are sim- 
ply startling in number. In one 
reported case, a person with access to 
a credit reporting agency charged 
others $1,500 per file to alter credit 
histories, racking up a sizable profit.* 


Embezzlement Techniques 

Just as a law firm secretary does not 
have access to the firm’s trust account, 
neither should someone who legiti- 
mately operates a computer have carte 
blanche access to every file. Unfortu- 
nately, most embezzlement cases come 
from giving too many people too much 
access. 

One of the simplest and most pre- 
ventable embezzlement techniques 
perpetrated by computer operators is 
called “superzapping,” a trick taken 
from the IBM software called “Su- 
perzap.”> Most computer systems that 
have protective security arrangements 
contain an emergency “superzap” pro- 
gram enabling the security access 
system to be bypassed in an emer- 
gency. In a typical case of embezzle- 
ment by superzapping, a New Jersey 
bank reported a large loss several years 
ago when an employee superzapped a 
program to correct an emergency error 
in deposits, and then quickly (and al- 
most invisibly) added money to friends’ 
accounts. The great danger of this type 
of fraud is the lack of any journal 
entries, as the normal means of entry 
are simply bypassed. Superzapping 
and invasive techniques similar to it 
are easily prevented by guarding these 


q 
| 
|_| 
i 
q 
3 
a 
q 
4 
4 
q 
i 


type programs as if they were a key to 
a vault. 

Another common embezzlement tech- 
nique which is difficult to detect, 
although requires journal entries, is 
account skimming. Skimming can take 
various forms, and certainly predates 
the computer age as a species of fraud. 
For example, a programmer or systems 
clerk could order the program posting 
balances in a bank or a law firm billing 
account to round each account balance 
down to the penny, or to understate it 
by a few cents, and then transfer the 
excess to an account accessible to the 
embezzler. With a lax auditor and suf- 
ficient time, the embezzler could realize 
quite a profit.’ 

Simple account transferring is also 
commonplace. In one reported case, a 
Wells Fargo Bank branch in California 
sustained a $20 million loss when an 
employee recorded fictitious deposits 
for a sports promoter.® 

The United States Code contains sev- 
eral provisions explicitly addressing 
computer-based fraud, theft, and van- 
dalism. These statutes are relatively 
new, but can be expected soon to find 
favor with investigators and prosecu- 
tors. 

Title 18, United States Code, §2701, 
et seq., prohibits improper access to 
private data banks, and prohibits im- 
proper divulgence of their contents by 
persons providing data services. This 
statute is essentially a privacy law 
that protects computer information, 
and provides felony penalties fer im- 
proper access or use of stored informa- 
tion. The extent of this statute is broad, 
and could federalize many embezzle- 
ments and thefts generally thought to 
be state offenses. The statute also regu- 
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lates the extent to which the police 
may access the.information held by a 
data processor about a suspect. The 
law equates an unconsented police 
“search” of a private database with the 
familiar search requirements for a 
house. 

In a separate statute, 18 USC §1030, 
the U.S. Code also protects financial 
institution and “United States Govern- 
ment interest” computers from tamper- 
ing and misuse. Additional provisions 
of the federal code which can be em- 
ployed to police computer fraud include 
18 USC §2511, prohibiting unauthor- 
ized wire interceptions, and 18 USC 
§1029, which protects credit cards and 
financial “access devices.” 

The Florida Legislature has crimi- 
nalized computer misuse, theft, and 
vandalism in Ch. 815 of the Florida 
Statutes. The statute provides felony 
and misdemeanor penalties for a vari- 
ety of computer-based crime, and is a 
model of clarity and brevity that fed- 
eral statute writers might emulate. 
Florida also lists violations of Ch. 815 
as predicate acts of racketeering under 
the Florida RICO law, §895.02; thus 
the penalties for repeated computer 
crimes in Florida could be severe in- 
deed. Other statutes in the Florida 
criminal code may also be used to 
police computer crime, such as Ch. 
817, relating to providing false and 
fraudulent information with intent to 
defraud for monetary gain. 

Preventing computer-based crime in 
an office or institutional environment 
is no different than preventing any 
other type of office crime. Doorlocks 
(and computer passwords) should be 
used by all. Just as no unattended door 
should be left open to strangers, no 
database should be left accessible 
through an unattended terminal, an 
open modem, or an unlocked box of 
floppy disks. Those properly entering 
the office (or entering the computer) 
should not thereby be given a free run 
of every file inside. Just as we audit 
the person running the petty cash box, 
managers must closely supervise any 
operator who has access to financial 
or sensitive information. Our thor- 
oughly modern data systems need to 
be seasoned with a little old fashioned 
prevention. With a little caution, the 
office computer system can become a 
crime-free tool of success. 


! National Research Council, Computers 
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at Risk, (1991), quoted in Tampa Tribune, 
May 12, 1991 at 11. 

2 Td. at 1. 

3 For a thorough analysis of this area, see 
U.S. Dept. of Justice (LEAA), Computer 
Crime 129-144 (1970), cited in Somers, 
Economic Crimes 129 (1986). 

4 See C. Swanson, N. CHAMELIN & L. Ter- 
RITO, CRIMINAL INVESTIGATION 447 (4th ed. 
1988). 

5 See Somers supra, at 134 (explaining the 
fraud). 

§ Id. at 135. 

7Id. at 133 (detailing hypothetical bal- 
ance). 

8 Swanson, et al., at 447. 
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TRIAL LAWYERS FORUM 


Proof of Causation and Damages 
in a Legal Malpractice Case 


andling a legal malprac- 
tice case, whether repre- 
senting the plaintiff or the 
defendant, is always diffi- 
cult. On the plaintiff's side, you risk 
being considered a pariah by the rest 
of the bar. On the defendant’s side, you 
are preparing dinner for the chef. On 
both sides, legal malpractice cases are 
complicated by the fact that they often 
involve two lawsuits: the case that was 
allegedly mishandled by the lawyer 
defendant and the case against the 
lawyer defendant for malpractice. 

In Keramati v. Schackow, et al., 553 
So.2d 741 (Fla. 5th DCA 1989), the 
Fifth District Court of Appeal reversed 
a summary judgment for the lawyer 
defendants in a legal malpractice rely- 
ing upon expert testimony from a 
lawyer to establish the “settlement 
value” of a claim that was allegedly 
settled for less than its true settlement 
value because the plaintiffs lawyer 
had negligently permitted a statute of 
limitations to expire on the most valu- 
able claim. 

This article suggests that the deci- 
sion in Keramati was well-reasoned 
and the principle upon which it was 
based should be expanded to establish 
the proper basis for determining the 
admissibility of expert testimony in 
legal malpractice actions.! 


Hypothetical World of 
Legal Malpractice 

A leading authority on legal mal- 
practice has described the trial of a 
legal malpractice case as follows: 


The litigation of a legal malpractice action 
often thrusts the parties, the judge and the 
jury into a virtual fantasy world of hypo- 
thetical questions of fact and law with 
assumed plaintiffs and defendants facing 
theoretical claims of liability and using evi- 
dence which is not quite what it seems. 
Legal malpractice litigation is a land of 


The application of 
Keramati should be 
limited to those 
cases in which a 
strict requirement 
that the underlying 
case be retried is 
unnecessary or 
unfair 


by Joseph M. Matthews 


second chances. Would-be lawsuits which 
never took place are reconstructed and tried. 
Significant legal issues are decided solely 
as abstract propositions for parties more 
concerned with the result than with the 
reasons. Appeals destined for the highest 
courts, which never left the trial court, are 
decided as academic questions by trial 
judges. These lawsuits are typically tried 
without the original or intended parties. 
The ultimate irony is that the attorney is 
forced into an adversary position and may 
oppose the merits of a cause he once advo- 


Mallen & Smith, Legal Malpractice, 
§27.1 (West 3d ed., 1989). 

Because the lawyer defendant is 
often required to take a position that 
is contrary to the position previously 
advocated on behalf of the client, it is 
nearly axiomatic that a case with ques- 
tionable basis for liability can become 
a case with excellent prospects for li- 
ability if the lawyer mishandles it. In 
other words, the legal malpractice case 
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is almost always better than the under- 
lying case was, both as to liability and 
collectibility. 

It has been the general rule in Flor- 
ida and most jurisdictions that a 
malpractice plaintiff suing for the mis- 
handling of a litigation matter must 
allege and prove that he would have 
achieved a better result if the lawyer 
had not negligently handled the case. 
This has traditionally been accom- 
plished by retrying the mishandled 
claim as a “case within the case.”? 

It may be true that in most legal 
malpractice cases proof of proximate 
causation between the lawyer’s negli- 
gence and the loss of a valuable claim 
or defense requires proof that the lost 
claim or defense should have been suc- 
cessful in whole or in part, but for the 
lawyer’s negligence. However, this does 
not mean that it is always necessary 
to retry the entire underlying case be- 
fore the jury in the malpractice action 
in order to fairly determine the value 
of the lost claim or defense, nor does it 
mean that expert testimony should al- 
ways be precluded as to the value of 
the lost claim or defense.* 


More Than a Question 
of Plaintiff's Burden 

The issue is not exclusively a ques- 
tion of the plaintiffs burden of proof. 
There may well be instances in which 
it will be to the advantage of the lawyer 
defendant to introduce expert testi- 
mony regarding the value of a claim 
or defense in the underlying case. In 
some cases the lawyer defendant, 
forced to argue against the claim or 
defense which he once advocated on 
behalf of the former client, might well 
find it strategically beneficial to intro- 
duce expert testimony by a “lion of the 
trial bar” to the effect that the lawyer’s 
advocacy was valiant but doomed to 
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defeat from the start. This may help 
to preserve the lawyer defendant’s credi- 
bility for important “swearing contests” 
with the former client on other issues. 

It has been argued that the only 
acceptable means of measuring what 
the lost claim or defense was worth is 
to retry the original case to the mal- 
practice jury with the lost claim or 
defense included (elimination of the 
lawyer’s malpractice) and that expert 
testimony in lieu of retrial of the case 
is too speculative and invades the ex- 
clusive province of the jury to assess 
damages.* These arguments confuse 
the fact of injury to the client, i.e., the 
loss of a valid claim or defense, with 
the value of that claim or defense.® 

If absolute precision in measuring 
damages is the paramount goal, then 
retrial is not the best approach. The 
courts could require a disgruntled claim- 
ant to reconvene the original decision- 
makers (trial judge, jury, arbitration 
panel or appellate court) through the 
discovery process, and seek to prove 
that the actual decisionmakers would 
have decided differently but for the 
lawyer’s malpractice. In addition to the 
obvious unfairness of such a rule, the 
impracticality of it, and the public pol- 
icy nightmare of exposing judges and 
jurors to never-ending attempts to 
change their decisions, even such a 
rule would not eliminate all specula- 
tion. What honest judge or juror could 
truthfully say how his or her decision 
might have been affected by a change 
of some fact? 

Courts have never required absolute 
precision in matters of calculating dam- 
ages.© There is nothing unique to a 
legal malpractice claim that should 
lead to a more strict standard of preci- 
sion in measuring damages than that 
which exists with respect to other 
claims of professional negligence. 

The argument that expert testimony 
as to the value of a lost claim or defense 
would invade the province of the jury 
to assess damages is equally unpersua- 
sive. That argument ignores the fact 
that the vast majority of cases in our 
system settle’? and that the settlement 
value of a case is almost by definition 
less than the trial value. It is also 
based on the incorrect assumption that 
in the legal malpractice case, the same 
measure of damages applies as in the 
underlying case. 

There are numerous circumstances 
in which mishandling of a litigation 


matter can give rise to a claim for legal 
malpractice. If the alleged legal mal- 
practice claim is that the lawyer 
negligently recommended the pursuit 
of a claim because he was unaware of 
a case in his jurisdiction that was fatal 
to his client’s claims, expending thou- 
sands of dollars in fees and costs before 
finally recommending that the case be 
dropped, the measure of damages in 
the legal malpractice case would not 
be the same as the underlying case and 
conduct of a “trial within the trial” 
would be meaningless. 

An absolute rule compelling plaintiff 
to retry the underlying case could pro- 
duce wasteful results in some cases 
and manifest injustice in others. If the 
claim against the lawyer is that he 
incurred fees or costs that were not 
reasonably required to prosecute or 
defend the original action, it would be 
irrelevant to retry the original case. If 
the allegation against the lawyer is 
that he failed to preserve the testimony 
of a crucial witness who dies, or lost 
crucial documentary evidence, then re- 
trial of the original action without the 
legal malpractice is impossible. An ab- 
solute rule would produce iaanifest 
injustice in such a case. 

Another difficult problem in apply- 
ing a strict rule would arise in cases 
in which the underlying litigation is 
pending before a judge, an appellate 
court, or, even more interestingly, a 
panel of arbitrators. Hypothetically, as- 
sume that the defendant lawyer 
represented the plaintiff in a securities 
arbitration dispute before one of the 
self-regulatory organizations. It is gen- 
erally perceived that awards by S.R.O. 
arbitrators are smaller than awards 
in similar cases by juries. Assuming 
that the lawyer’s malpractice was un- 
contestable (e.g., he got drunk, failed 
to appear for the hearing, and did not 
inform the client of the hearing, result- 
ing in a dismissal of the arbitration 
claim after the expiration of the statute 
of limitations), the lawyer defendant 
could properly argue that he should 
be permitted to introduce expert testi- 
mony as to the reasonable value of the 
claim before a panel of arbitrators to 
assist the jury in the malpractice case. 
However, under a strict rule compel- 
ling retrial of the underlying case, such 
expert testimony might be barred. 

The potential examples are nearly 
limitless. They should preclude the im- 
position of a strict rule requiring the 


FOGEL 
ASSOCIATES, INC. 


Consulting Engineers 
Construction Claims Consultants 


TECHNICAL SUPPORT TO 
ATTORNEYS 


DELAY AND DISRUPTION 
ANALYSIS 


COST AND SCHEDULE 
EVALUATION (CPM) 


6 
CHANGE ORDER REVIEW 


GRAPHIC PRESENTATION OF 
EVIDENCE 


EXPERT TESTIMONY 


EXECUTIVE OFFICES: 


Suite 1700 
15 East 26th Street 
New York, NY 10010-1505 
(212) 686-6500 
FAX: (212) 684-1487 


International Building 
2455 E. Sunrise Bivd. 
Ft. Lauderdale, FL 33304 
(305) 566-1708 
FAX: (305) 566-1743 


THE FLORIDA BAR JOURNAL/DECEMBER 1991 


53 


retrial of the underlying claim as the 
sole and exclusive method of proving 
the amount of damages in a legal mal- 
practice claim. Moreover, an absolute 
rule smacks of lawyer protectionism. 
The courts should be reticent to adopt, 
and the organized bar should not advo- 
cate the adoption of burdens in the 
legal malpractice area that are more 
restrictive of the rights of injured plain- 
tiffs than those imposed in malpractice 
cases against other professionals. !° 


A Better Approach 
With Exceptions 

A better approach would be adoption 
of a flexible rule based on the historical 
requirement that the plaintiff retry the 
original case in order to establish that 
the lost claim or defense had value, 
with recognition of certain exceptions 
when application of the rule is not the 
best method for valuing the lost claim 
or defense, or when application of the 
rule would produce manifest injustice. 
Moreover, even when the plaintiff is 
required by the court to include retrial 
of the underlying case as part of its 
initial burden, this should not auto- 
matically preclude the introduction of 
expert testimony as to the settlement 
value of the same claim, to provide the 
jury an alternative measure of dam- 
ages, with appropriate evidence and 
instructions from the court as to neces- 
sary offsets for the costs involved in 
trial versus the costs avoided by settle- 
ment. 

Some exceptions which already ap- 
pear appropriate include the following: 

1) Whentrial of the underlying case 
is not possible or substantially im- 
paired because of the lawyer’s negli- 
gence; 

2) When the claim involves allega- 
tions of negligent advice against 


acceptance of a settlement, negligent 
advice to accept a settlement offer, or 
negligent advice to pursue a claim; 

3) When the claim is for excessive 
fees or expenses which reduced the 
client’s net recovery; and 

4) When the forum for the underly- 
ing case is not a trial by jury. 

Other legitimate exceptions could 
probably be formulated even before 
they are presented by specific cases. 
The most important thing to prevent 
is a strict rule that requires trial judges 
to mindlessly impose an element of 
proof upon the plaintiff and mindlessly 
bar lawyer defendants from introduc- 
ing proof, in cases when neither ruling 
makes sense. 

The Keramati decision made sense 
and should not be reversed. Its applica- 
tion should be limited to those cases 
in which a strict requirement that the 
underlying case be retried is either 
unnecessary or unfair. If so limited, it 
will help to ensure fair and just results 
in the area of legal malpractice 
claims. 


1 In the March 1990 issue of The Florida 
Bar Journal, Trial Lawyers Forum, authors 
Michael Levin and Lisa Appelo advocated 
reversal of Keramati v. Schakow, et al., 553 
So.2d 741 (Fla. 5th D.C.A. 1989). Levin and 
Appelo urged a strict rule in all legal mal- 
practice cases involving negligent handling 
of a lawsuit that would require the plaintiff 
to prove the value of the lost claim or 
defense by retrying the underlying claim or 
defense. They urged that plaintiffs should 
not be permitted to present expert testi- 
mony to establish the value of the lost claim 
or defense. 

2 Levin and Appelo, Establishing Cau- 
sation in a Legal Malpractice Case, 64 FLA. 
B.J. 69-70 (1990). 

3 See, e.g., Oteiza v. Braxton, 547 So.2d 
948 (Fla. 3d D.C.A. 1989). See also MALLEN 
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& Smitn, Leca, Mavpractice, §27.7 (West 
3d ed. 1989), and cases cited therein. 

4 Levin and Appelo, supra n. 2, at 70. 

5 For example, if the underlying action 
were fully tried, then it may not be neces- 
sary to retry the entire case. See, e.g., 
Morris v. Getscher,; 708 F.2d 1306 (8th Cir. 
1983). 

6 Bauman, Damages for Legal Malprac- 
tice: An Appraisal of the Crumbling Dike 
and the Threatening Flood, 61 Temp. L. Rev. 
1126 (1988), and Bauman, Proving Damages 
for Legal Malpractice, Triat 45, at 47 (July 
1989). 

7? Hicks, Trial Handbook for Florida Law- 
yers, “Damages,’ §475, and cases cited 
therein (1982). 

8 Supra n. 6. 

9 Recently, Judge David Levy of the 
Third District Court of Appeal filed an 
extraordinary concurring opinion in the case 
of Espinosa v. Sparber, Shevin, Shapo, 
Rosen & Heilbronner, et at., So.2d 

, 16 F.L.W. D2452 (Fla. 3d D.C.A. 
1991), in which he lamented the terrible 
injustice that resulted from rigid applica- 
tion of the privity requirement in a 
legal malpractice setting which resulted in 
the denial of a claim by a pretermitted child 
based upon the alleged negligence of her 
father’s lawyer in drafting a will and codicil. 
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mercial Litigation Section of the Jour- 
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Lawyers. His commercial trial prac- 
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YOUNG _LAWYERS_ REPORT 


Proving Causation for 
Diseases of Undetermined Origin 


ssues pertaining to the admissi- 

bility of expert opinion testimony 

have continuously formed the sub- 

ject of appellate decisions in both 
federal and state courts. A primary 
area of concern is whether expert opin- 
ion testimony on a certain issue should 
be permitted. This issue frequently sur- 
faces in cases involving plaintiffs who 
suffer from diseases or conditions of 
unknown cause or origin. In these in- 
stances, courts have been forced to 
determine if the opinion testimony has 
a sound basis which is accepted in the 
appropriate scientific community or is 
mere speculation based on nothing 
more than a temporal relationship be- 
tween some event and the onset of a 
condition. The approaches, and the re- 
sults, have varied; however, a common 
thread uniting most decisions on this 
issue is that the expert opinion testi- 
mony must have as its foundation a 
sound methodology which is generally 
accepted in the particular field of ex- 
pertise. 

The seminal case concerning the ad- 
missibility of expert testimony is Frye 
v. United States, 293 Fed. 1013 (D.C. 
Cir. 1923). There, the court was faced 
with the admissibility of lie detector 
results. The novelty of the issue was 
first addressed with the court ulti- 
mately concluding that the test had 
not gained sufficient standing and sci- 
entific recognition to justify admission 
of the test results into evidence. The 
court applied the following standard: 


Just when a scientific principle or discovery 
crosses the line between the experimental 
and demonstrable stages is difficult to de- 
fine. Somewhere in this twilight zone the 
evidential force of the principle must be 
recognized, and while courts will go a long 
way in admitting expert testimony deduced 
from a well-recognized scientific principle 
or discovery, the thing from which the de- 
duction is made must be sufficiently estab- 


The survival of the 
Frye standard 
confirms a judicial 
commitment toward 
ensuring that expert 
testimony must be 
from a qualified 
expert using 
scientific principles 


by John Fishel 


lished to have gained general acceptance 
in the particular field in which it belongs. 


Id. at 1014. 

In some jurisdictions, the standard 
in Frye has survived the adoption of 
Rule 702 of the Federal Rules of Evi- 
dence, which only requires that expert 
testimony assist the trier of fact in 
order to be admissible.! The 11th Cir- 
cuit Court of Appeals has yet to rule 
on whether it will continue to accept 
Frye in light of Rule 702.2 The Fifth 
Circuit, nevertheless, has continuously 
ruled that the Frye standard applies 
in determining the admissibility of ex- 
pert opinion testimony.? Until the 11th 
Circuit rules otherwise, these Fifth Cir- 
cuit opinions are binding precedent on 
the district courts within the 11th Cir- 
cuit since they were rendered prior to 
October 1, 1981.4 The survival of the 
Frye standard beyond the adoption of 


the facially less restrictive evidentiary 
rule confirms a judicial commitment 
toward ensuring that expert testimony, 
in order to be admissible, must be from 
a qualified expert who uses reliable 
scientific principles to form the opin- 
ions offered. 


Causation—The 
Plaintiff's Burden 

In Florida, it is the plaintiffs burden 
to plead and prove by a preponderance 
of the evidence that a defendant’s acts 
or omissions caused plaintiffs injury. 
For example, in Gooding v. University 
Hospital Building, Inc., 445 So.2d 1015 
(Fla. 1984), the Supreme Court held 
that the mere possibility of causation 
is not sufficient and required the plain- 
tiff to demonstrate that it is more likely 
than not that the defendant’s act was 
a substantial factor in bringing about 
the injury.5 The court cited Prosser as 
follows: 

On the issue of the fact of causation, as on 
other issues essential to his cause of action 
for negligence, the plaintiff, in general, has 
the burden of proof. He must introduce 
evidence which affords a reasonable basis 
for the conclusion that is more likely than 
not that the conduct of the defendant was 
a substantial factor in bringing about the 
result. A mere possibility of such causation 
is not enough; and when the matter remains 
one of pure speculation or conjecture, or the 
probabilities are at best evenly balanced, it 
becomes the duty of the court to direct a 
verdict for the defendant. 

Id. at 1018. 

The Gooding court thus held that 
“the plaintiff must show what was done 
or failed to be done probably would 
have affected the outcome” to establish 
a jury question on proximate cause.® 
That court then went on to find against 
the plaintiff because she had presented 
no evidence suggesting the alleged neg- 
ligence was a greater than even cause 
for her injuries.” 
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Opinions Relating to Diseases 
of Undetermined Causes 

The issues of causation and diseases 
of unknown origin converge where a 
plaintiff alleges causal connections be- 
tween environmental or toxic elements 
and the contraction of a disease. For 
example, in one case a swine flu vac- 
cine recipient brought suit against the 
government alleging that she con- 
tracted polymyositis as a result of 
receiving the swine flu vaccine. See 
Tabaczynski v. United States, 529 
F.Supp. 156 (E.D. Mich.), affd, 711 
F.2d 1059 (6th Cir. 1981). In finding 
that the plaintiff had failed to establish 
a causal connection between the dis- 
ease and the vaccination, the court 
stated the issue to be whether the 
plaintiff had shown that the disease 
from which she suffered was caused 
by the swine flu vaccine “through a 
natural and continuous sequence un- 
broken by any independent cause and 
without which the polymyositis would 
not have occurred.”8 Plaintiff's evidence 
consisted primarily of the temporal re- 
lationship between the alleged offend- 
ing event and her contraction of the 


disease. Polymyositis was then and 
still is a disease of unknown etiology 
or cause. 

The court acknowledged the pres- 
ence of a number of expert witnesses 
but concluded that when only a tempo- 
ral relationship was shown between 
the disease and the inoculation, the 
plaintiff had failed to produce suffi- 
cient evidence to substantiate her claim 
in terms of a probable versus a possible 
causal relationship. One Florida court 
has reached a similar result when the 
plaintiff testified about an ability to 
smell and taste before the accident, 
which ability dissipated shortly after 
the accident. See Greene v. Flewelling, 
366 So.2d 777 (Fla. 2d DCA 1978), cert. 
denied, 374 So.2d 99 (Fla. 1979). In 
that court’s words this testimony 
raised, at best, a “mere possibility” of 
legal causation which was not suffi- 
cient to allow for plaintiff's recovery.? 

Federal district courts in Florida 
have also been faced with plaintiffs 
who allegedly contracted a disease as 
a result of a swine flu vaccination. The 
Southern District of Florida concluded 
in one case that the plaintiff failed to 
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prove that her Guillian-Barre Syn- 
drome was caused by the vaccination. 
Again, the primary basis for plaintiff's 
causation testimony was the temporal 
relationship between the inoculation 
and the contraction of this syndrome. 
Plaintiff's expert testified it was con- 
ceivable that her disease was caused 
by the vaccination.!° The court dis- 
missed this testimony stating that “{a] 
mere temporal relationship between 
an event and an illness does not dem- 
onstrate any causal connection be- 
tween the two events.”!! Accordingly, 
the court found that a temporal rela- 
tionship may be simply the result of 
chance and, therefore, the expert’s pre- 
diction about causation without 
reference to any epidemiological stud- 
ies would amount to nothing more than 
speculation. !2 


Requirement of 
Epidemiological Data 

In a similar case, the Middle District 
of Florida ruled against the plaintiff 
who claimed to have contracted Guil- 
lian-Barre Syndrome from the swine 
flu vaccination.!® Having found that 
Guillian-Barre Syndrome is a disease 
of unknown etiology, the court con- 
cluded that plaintiff's expert had 
offered no epidemiological data or ac- 
cepted medical thought sufficient to 
show a causal relationship between the 
vaccination and the virus and that his 
conclusions were, therefore, specula- 
tive and inadmissible.'4 These cases 
evidence continued judicial commit- 
ment to the principle that expert 
testimony as to causation must be 
based upon generally accepted scien- 
tific principles which are based in 
whole or in part upon epidemiological 
studies or data. 

At first blush, a recent line of cases 
would appear to distinguish the gen- 
eral acceptance requirement as in- 
itially laid down in Frye. In Ferebee v. 
Chevron Chemical Company, 736 F.2d 
1529 (D.C. Cir. 1984), cert. denied, 
__US.__, 105 S. Ct. 545 (1984), the 
court distinguished cases involving 
novel scientific techniques from those 
involving scientific opinion testimony. 
The plaintiff in Ferebee sought recov- 
ery against Chevron on the basis that 
absorption through the skin of dilute 
amounts of paraquat led to plaintiff's 
chronic lung disease and eventual 
death. Experts were brought in on both 
sides as to the issue of causation. The 
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two experts on behalf of the plaintiff 
not only treated the plaintiff but also 
performed medical tests upon him, and 
also relied upon medical studies which, 
they asserted, suggested that the der- 
mal absorption of this toxic chemical 
had been shown to lead to chronic lung 
abnormalities. 

The court found this to be a classic 
battle of the experts and one in which 
the jury would have to decide the vic- 
tor. In doing so, it rejected Chevron’s 
claims that expert opinion testimony 
must be generally accepted in the sci- 
entific community before it can be 
introduced as evidence. In reaching 
this conclusion, the court carefully dis- 
tinguished between the introduction 
of evidence based on novel scientific 
techniques or methodology and the ad- 
mission of scientific opinion testimony 
that, while controversial in its conclu- 
sions, is based on well-founded 
methodologies. The Ferebee court con- 
cluded that scientific opinion testimony 
as to a cause-effect relationship need 
not be established by epidemiological 
studies as long as the basic methodol- 
ogy used by the expert to reach his 
conclusions is sound. The court sought 
to ensure the reliability of expert testi- 
mony by requiring that the expert’s 
methodology be sound. While not re- 
quiring that the actual opinions be 
generally accepted, the court deter- 
mined that the expert’s methodologies 
must be generally accepted in the ap- 
propriate scientific community. 

The 11th Circuit Court of Appeals 
has recently adopted the Ferebee rule 
through its decision in Wells v. Ortho 
Pharmaceutical Corporation, 788 F.2d 
741 (11thCir.), cert.denied, US._, 
107 S. Ct. 437 (1986). Here, the court 
was faced with the issue of whether a 
spermicide manufactured by the defen- 
dant had caused plaintiffs birth 
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defects. The court recognized first that 
expert opinion testimony need only be 
legally sufficient, as opposed to scien- 
tifically certain, in order to be 
admissible. Like Ferebee, however, the 
court in Wells also required that expert 
testimony be based upon sound meth- 
odologies. The court was persuaded by 
medical and scientific studies relative 
to causation in concluding that plain- 
tiffs expert testimony was admissible 
as to that issue. These studies com- 
bined with the expert’s particular areas 
of expertise and their personal exami- 
nations of the plaintiff formed the 
sound methodology which supported 
submission of the testimony to the jury. 


Conclusion 

For the practitioner, an initial con- 
sideration should be whether a 
particular situation involves the intro- 
duction of expert testimony about the 
results of novel scientific techniques 
or the introduction of scientific opinion 
testimony which is perhaps controver- 
sial but based on well-founded method- 
ologies. In those cases involving novel 
scientific techniques or methodologies, 
the courts have continued to require a 
general acceptance in the particular 
field of expertise as initially required 
in Frye. On the other hand, the Frye 
doctrine has eroded in cases involving 
expert opinion testimony not based on 
novel scientific techniques. Some courts 
have continued to apply Frye when the 
plaintiff attempts to prove causation 
of a condition that has no known scien- 
tific cause. For example, the courts in 
Heyman v. United States, 506 F.Supp. 
1145 (S.D. Fla. 1981), and Migliorini 
v. United States, 521 F.Supp. 1210 
(M.D. Fla. 1981), refused to allow opin- 
ion testimony about causation based 
solely on a temporal relationship in the 
absence of any epidemiological data to 
support the opinions. Other courts, like 
Ferebee and Wells, have strayed some- 
what and only require that the expert’s 
opinion emanate from a sound method- 
ology. 

Regardless of the label applied, the 
common thread which unites these opin- 
ions is the requirement that expert 
opinion testimony is either generally 
accepted or results from an accepted 
methodology. Courts, and practitioners 
alike, should continue to recognize and 
require this as an essential ingredient 
for the admissibility of expert testi- 
mony. This is especially true where the 
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plaintiff suffers from a disease of un- 
known origin and there is no data or 
methodology to support the expert’s 
conclusions which are based solely on 
the temporal relationship between an 
event and some condition. J 
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7 See also Sabre Marine v. Feliciano, 461 
So.2d 985 (Fla. 1st D.C.A. 1984). 

8 Tabaczynski, 529 F.Supp. at 162. 

9 Flewelling, 366 So.2d at 777 (Fla. 2d 
D.C.A. 1978), cert. denied, 374 So.2d 99 (Fla. 
1979). 

10 Heyman v. United States, 506 F.Supp. 
1145 (S.D. Fla. 1981). 
" Td. at 1149. 

13 Migliorini v. United States, 521 
F.Supp. 1210 (M.D. Fla. 1981). 

M4 Td. at 1219. 


John Fishel is an associate with 
Harrison, Sale, McCloy & Thompson 
in Panama City. Mr. Fishel received 
his B.S. in industrial management, 
with honors, from the Georgia Insti- 
tute of Technology and graduated, 
with honors, from the Florida State 
University College of Law. He prac- 
tices in the areas of commercial liti- 
gation and insurance defense. 

This column is submitted on be- 
half of the Young Lawyers Division, 
Robert C. Palmer III, president, and 
Clifford W. Sanborn, editor. 


The Choice 
Reviewed by Judson H. Orrick 

Frank Galvin is back, and he’s sober. 
But he’s sold out. Or has he? 

The last time we saw Galvin, the 
hero of Barry Reed’s 1980 novel The 
Verdict, he had won the largest medi- 
cal malpractice award in the history 
of Boston and was considering taking 
the pledge. Those who saw the film 
starring Paul Newman recall the last 
scene: Galvin sipping a steaming cup 
of coffee, staring vaguely into the mid- 
dle-distance, thinking (the viewer is 
left to assume) about what the future 
may hold. More drunken antics? More 
passing his business cards around at 
Irish wakes? More thrashing around 
his rundown rathole of an office? 

The correct answer, announced with 
the September publication of Barry 
Reed’s second novel, The Choice, is 
“none of the above.” From the first 
page the new book shows Galvin has 
rebound: he now is head of the bustling 
litigation section of one of Boston’s 
oldest and poshest firms. Dried out, 
back in form, the formerly fogged-in 
trial lawyer is firing on all cylinders. 
His office boasts ankle-deep carpet and 
a spectacular view of the Charles. An 
army of associates and support staff 
awaits his orders. Clients fight to receive 
his six- or seven-figure bills. 

Francis X. Galvin, onetime defender 
of the oppressed, the Irish boy who 
clawed his way out of Boston’s “brick 
bottom” through hard years in the Ma- 
rine Corps and an unnamed “close 
cover before striking law school,” has 
arrived. The only thing he appears to 
lack is the idealism and commitment 
to justice which proved his salvation 
in The Verdict. 

Reed, a plaintiffs’ medical malprac- 
tice litigator at Boston’s six-lawyer 
Reed, O’Reilly & Brett and chairman 
of the Massachusetts Trial Lawyers 
Association, keeps his antihero on fa- 
miliar ground for The Choice—a 
complex products liability case pitting 
a group of poverty-stricken Portugese 
families against a multinational phar- 
maceutical firm with very, very deep 
pockets. Galvin first is approached by 
the plaintiffs’ attorney, who seeks him 
out because she has gotten in over her 
head; she needs the resources of 
Galvin’s firm to even serve process, 
never mind credibly prosecuting the 


case. Interested (at first more in the 
young lawyer than in the plight of the 
parties), Galvin proposes the case to 
his partners, only to learn that the 
firm’s Washington office helped win 
FDA approval for the offending drug. 
The conflict is clear. Galvin learns he 
must withdraw and, worse, must de- 
fend the alleged malefactors. 

Called “the first techno-thriller for 
lawyers” by The New York Times, The 
Choice takes the reader through the 
tortuous maze of international discov- 
ery, skirts on the periphery of the 
Hague Convention, and offers high- 
tension courtroom scenes on both sides 
of the Atlantic. When Galvin learns his 
clients have engaged in perjury, lar- 
ceny, bribery, forgery, and possibly 
murder of material witnesses, he is 
faced with “the choice.” Is his first 
loyalty to his clients, or to the truth? 
Does he have what it takes to throw 
away a very lucrative partnership and 
expose himself to charges of complicity 
in his clients’ crimes, in service to a 
faded notion of justice? 

The reader will keep turning pages 
to find out. The Choice is tightly- 
written, fast-paced, and leaves the 
reader asking for more. In fact, my only 
criticism of The Choice is that I wanted 
another 50 pages. Some subplots are 
left unresolved, leaving the reader to 
wonder if a sequel is in progress. (At 
this writing, Reed says, it is not; he is 
working now on a fictionalized account 
of the Irish uprising of 1916, tenta- 
tively entitled The Emerald Countess.) 
Asked about the dangling plotlines, 
Reed responds, “Most people like eve- 
rything tied up at the end in a neat 
ball. But life isn’t like that.” 

The Choice, 368 pp., $20, Crown 
Publishers, New York, telephone (212) 
572-2537. 


Judson H. Orrick is editor of The 
Florida Bar Journal and a member of 
The Florida Bar. 


Healthcare Facilities Law 
Reviewed by Marshall B. Kapp 

As the healthcare industry occupies 
an increasing percentage of the na- 
tional economy and affects ever larger 
numbers of people and institutions both 
as providers and consumers of goods 
and services, regulation of this sector 
by public and private forces continues 
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to grow. In this environment, the mar- 
ketpiace for general texts concerning 
legal aspects of healthcare has become 
a crowded and competitive one. Within 
this competition, Healthcare Facilities 
Law stands out in a positive light. 

General Editor Anne M. Dellinger, 
a professor of public law and govern- 
ment at the University of North Caro- 
lina’s Institute of Government, has com- 
piled, polished, and woven together 16 
excellent chapters contributed by 18 
well-qualified legal academicians and 
practitioners. The subject matter cov- 
ers a wide gamut of issues pertaining 
both to the managerial or business 
operations of healthcare facilities (Ch. 
2 on “The Healthcare Facility as Em- 
ployer,” Ch. 3 on “Antitrust Law,” and 
Ch. 14 on “Corporate Organization, 
Reorganization, and Joint Venturing”) 
and their direct patient care activities 
(Ch. 7 on “Consent to Treatment” and 
Ch. 8 on “Medical Records”). The over- 
all orientation is toward legal consid- 
erations affecting acute care hospitals, 
although there also are fine chapters 
on extended care facilities and health 
maintenance organizations. Each chap- 
ter is tightly organized and thoroughly 
researched. The substantial textual foot- 
notes, containing references of national 
scope, should be an excellent starting 
point for the attorney-reader’s own re- 
search and a significant time-saver for 
the practitioner. The authors uniformly 
present in clear, logical fashion practi- 
cal preventive and planning advice (Ch. 
5 on “Risk Management” and Ch. 9 on 
“Patients’ Rights”) as well as informa- 
tion that will be useful to attorneys 
involved in the throes of actual or 
potential litigation. Many chapters pro- 
vide a good historical perspective on 
their topic (Ch. 10 on “Terminal Care 
Decisionmaking”) in addition to expli- 
cating the present state of the law. The 
material included is quite current and 
frequent pocket supplementation is in- 
tended. 

The stated audience for this volume 
is the burgeoning fraternity/sorority of 
healthcare facility administrators and 
the attorneys who counsel and repre- 
sent their institutions. There is enough 
explanation of basic concepts and infor- 
mation to satisfy the former group and 
sufficient detail and references to be 
worthwhile for the latter. A table of 
cases and a better-than-average index 
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are added attractions. In the steady 
and expanding stream of contemporary 
health law literature, this one is a 
keeper. 


Healthcare Facilities Law: Critical Is- 
sues for Hospitals, HMOs, and Ex- 
tended Care Facilities. Anne M. Dellin- 
ger, general editor. Little, Brown and 
Company: Boston. 1991. 1162 pages. 


Marshall B. Kapp is a member of The 
Florida Bar and a professor in the 
Department of Community Health at 
Wright State University School of Medi- 
cine, Dayton, OH. 


Trial Advocacy 

Trial Advocacy: The Official Hand- 
book of the Academy of Florida Trial 
Lawyers is now available as a practical 
guide to the strategies and complexities 
of law that can mean the difference 
between winning and losing a trial. 

“This collection is the first and last 
word on trial from trial law’s most 
distinguished practitioners. The Acad- 
emy is proud to be making this practical 
handbook available to Florida’s legal 
professionals,’ Academy President 
Karen Gievers said in announcing the 
book’s publication. 

Thirty-one of Florida’s top trial law- 
yers from all over the state, including 
J.B. Spence, Christian D. Searcy, Mi- 
chael Maher and Frederic Levin, each 
contributed a chapter on an important 
trial issue. Topics range from “Initial 
Client Interview and Client Contact” 
and “Working With Investigators” to 
“Proof and Argument of Damages,” “Use 
of Depositions,” “Insurance Bad Faith.” 
and the standard trial segments, “Voir 
Dire,” “Opening Statement,” “Direct Ex- 
amination,” “Demonstrative Evidence,” 
“Cross Examination,” and “Closing Ar- 
gument.” 

To order call AFTL at (904)224-9403. 


Have You Read A Good Book? 


Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words) for publication. 
They should be related to law but may 
be practical, esoteric, entertaining or 
even fiction. Reviews should include 
the number of pages, the publisher, cost 
if known, and publisher’s address. 
Send them to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tal- 
lahassee 32399-2360. Reviews will be 
published on a space-available basis. 


Americon Heart Association 


Safe Travels: Eat Right, Exercise Regularly 


You're traveling on business or 
vacation. You're eating the typical 
high-fat, high-cholesterol foods. And 
you're not exercising. 

It doesn’t have to be this way. 

With a little savvy, you can travel in 
style, enjoy local cuisine, and still 
keep a healthy lifestyle. 

When you choose your menu— 
whether at home or on the road— 
follow the American Heart 
Association’s dietary guidelines. 
They’re for healthy people trying to 
prevent heart disease. 

The AHA suggests breaking down 
your diet into a little more than half 
of the calories from carbohydrates, a 
third or less from fat and the rest 
from protein. Limit cholesterol intake 
to less than 300 milligrams per day, 
and keep sodium intake to 3,000 
milligrams (about a teaspoon of salt) 
or less per day. If you drink alcohol, 
limit your daily intake to no more 
than one or two ounces. An ounce of 
ethanol (pure alcohol) is contained in 
2 ounces of 100-proof whiskey, 8 
ounces of wine, or 24 ounces of beer. 
The AHA also suggests maintaining 
your ideal weight and eating a variety 
of foods. 


It’s a matter of choices. Choose 
margarine instead of butter. Choose 
fish and poultry more often than red 
meats, and lean red meats more often 
than fatty ones. Choose low-fat dairy 
products such as skim and 1 percent 
milk, low-fat yogurt and low-fat 
cheese. 

Here are some “Rules of the Road” 
on how to stay fit and healthy: 


1. When flying. get up and move 
around. It improves blood 
circulation and could prevent a 
blood clot in your legs. 

2. Order your airline meals in 
advance. Most major air carriers 
offer special low-fat, low- 
cholesterol meals. 


3. While on a flight, drink mainly 
non-alcoholic drinks, and go easy 
on the alcohol. Because you may 
get dehydrated, it’s good to drink 
liquids every hour. This also will 
force you to get up once in a 
while. 

4. Choose restaurants with healthful 
alternatives to rich foods and 
sauces. Many ethnic foods such as 
Oriental or Mediterranean offer 
good taste with relatively little 
saturated fat and cholesterol 
compared to what you'll find in 
haute cuisine. 

5. Choose a hotel with a good 

exercise facility. Then use it every 

day if only for a couple of laps 


7 around the pool or indoor track. 


Gf ©. Walk wherever possible: up stairs, 


sightseeing, shopping, to a 
restaurant or meeting. The exercise 


~_~ you'll get makes a difference in 


how you feel. You also won't gain 
weight when you balance exercise 
with food intake. 


Bon voyage and bon appetit! 
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SPOTLIGHT ON VOLUNTARY BARS 


Enterprise Village Law Office 
A Project of the St. Petersburg and Clearwater Bar Associations 


magine a fifth grade student 

practicing law! A different stu- 

dent gets to do that almost every 

day, due to a project of the St. 
Petersburg and Clearwater Bar Asso- 
ciations. 

As part of the economics education 
course taken by each fifth grader in the 
Pinellas County schools, the students 
spend one day at Enterprise Village, a 
free-standing “mini-mall/village” created 
by the Pinellas County Education Foun- 
dation and area businesses. After sev- 
eral weeks of classroom instruction pre- 
paring them for the “business world,” 
students work at a variety of jobs in 
Enterprise Village, including store clerk, 
disc jockey, newspaper publisher, real 
estate salesperson, bank teller, assem- 
bly worker, and telephone installer. 

The St. Petersburg and Clearwater 
Bar Associations became involved in 
Enterprise Village in 1988, after the 
major corporate sponsors of the pro- 
gram were already in place. In order to 
have a presence in Enterprise Village, 
a corporation not only had to make a 
financial commitment to the founda- 
tion, but needed to work with curricu- 
lum specialists to develop the plan of 
work for each student during the day. 

Many businesses put far more time 
and money into their stores than the 
minimum required, so that the finished 
product is a classy “mall” with realistic 
stores and business places for compa- 
nies such as Barnett Bank, Eckerd 
Drugs, Q105FM, the St. Petersburg 
Times, Kanes Furniture, and Morton 
Plant Hospital. The project’s creators 
decided that in addition to education 
on business operation, Enterprise Vil- 
lage could show students how profes- 
sionals such as attorneys and account- 


ants fit into the business picture. They 
approached the two bar associations as 
well as the local C.P.A. chapter and the 
Independent Insurors to share an office 
and provide a curriculum for Enterprise 
Village students. 

During the 1988-89 school year, the 
building was completed and curriculum 
development began. A team from the 
St. Petersburg and Clearwater Bar As- 
sociations composed of Joe Lang, a 
board member of the Pinellas County 
Education Foundation; Ronnie Crider, 
Clearwater Bar president; his wife 
Karen, a teacher; Joseph DiVito, a St. 
Petersburg attorney; and Cynthia 
White, executive director of the St. 
Petersburg Bar, met with curriculum 
specialists to develop a scenario for the 
young attorney. The initial efforts re- 
sulted in the Case of the Missing Teddy 
Bear. 

Early on it was decided that the 
attorney should perform tasks that are 
as close to reality as possible, so the 
steering committee required the stu- 
dent to review and approve rental agree- 
ments and loan documents. The child 
is given a checklist of things to look for 
(amounts filled in, signatures, etc.), and 
must initial the work. After that task 
is completed, the attorney is given the 
job of investigating the missing teddy 
bear problem. 

In a small office surrounded by law 
books, the attorney must read statutes 
and then go to various businesses to 
pick up clues in the form of witness 
statements, which will result in deter- 
mining who shoplifted a teddy bear 
from Eckerds (it is always a fictional 
student). Once the attorney determines 
from investigation who is guilty, a 
recommendation for punishment must 
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be made, depending on the degree of the 
crime. At the end of the day, all stu- 
dents (approximately 70 per day) gather 
at a town meeting for a wrap-up report, 
and the attorney reviews the investiga- 
tion and tells the town who should be 
prosecuted and for what crime. 

During the first year of operation in 
1989-90, it became obvious to staff at 
Enterprise Village that some of the 
young attorneys were completing their 
tasks quickly and were left unoccupied 
for the remainder of their time (un- 
heard of in legal circles!). Therefore, the 
bar association team, with attorney 
Marilyn Polson substituting for Joseph 
DiVito, met again during the summer 
of 1990 and created a second scenario, 
the Case of the Slippery Pickle. 

After studying an interoffice memo, 
the attorney is required to read deposi- 
tions and obtain the medical records of 
the fictional Tony Perry, who slipped 
on a slice of pickle in McDonald’s and 
injured his back. The injury is serious— 
Tony will have to give up his football 
scholarship to Notre Dame—but the 
point of the case is that despite the 
seriousness of the injuries, there must 
be a proof of proximate cause to find 
liability against McDonald’s. 

While only a few students will have 
the chance to be an attorney for a day, 
the end-of-the-day town meeting allows 
all students to share in the attorney’s 
work. The St. Petersburg and Clear- 
water Bar Associations became involved 
in Enterprise Village to show to chil- 
dren in their formative years that attor- 
neys have an important and positive 
role to play in the business life of the 
community. We are proud to be a 
part of this wonderful educational 
effort. 0 
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ACROSS 


1 Light the bonfire for this wild and sexy 
courtoom ride (last word of movie’s 
title)! 

Compare. 

Would hardly approve of the 
shenanigans and Adam’s Rib type 
conflicts of interest that Hollywood 
invents. 

Scientiae Baccalaureus (Abbr.). 

The star of 1 Down dressed this way in 
Tootsie. 

Classic Hollywood foul-up involved this 
actress’ clothing, which mysteriously 
changed several times during the course 
of a single trial session. 

Appeared in Witness for the Prosecution. 
She was the child actress in the film that 
put Santa on trial— Miracle on 34th 
Street. 

Marlene Dietrich’s was a bit too good in 
Witness for the Prosecution. 

Taxi. 

Reformed Presbyterian (Abbr.). 

An alcoholic judge in this classic W.C. 
Fields comedy announced to an 
impatient jury: ‘‘We’re gonna try him a 
while before we hang him.’ 

Played the crusty leg-man in 13 Across 
movie. 

Actor who starred as lawyer in a film 
wherein he described his own client as a 
“*slime’’ during opening. 

To feel regret. 

Lithium (Abbr.). 

Three feet (Abbr.). 

Noted producer of Anatomy of a Murder. 
He had a very easy job in the 27 Across 
film. 

Played Darrow in the Loeb-Leopold 
drama, Compulsion. 

Sections (Abbr.). 

This drama kept you guessing about the 
real guilt of 19 Down right up to the 
bitter end; it starred 7 Down and 
included 56 Across. 

Overtime (Abbr.). 

What all actors are concerned with, both 
in and out of the courtroom (Abbr.). 
This Stockwell appeared in Compulsion. 
He appeared in 21 Down, and also 
played a key role in Mutiny on the 
Bounty. 

General Assembly (Abbr.). 

She appeared in Anatomy of a Murder, 
but we know her better from television 
as Our Miss Brooks. 

51 Abbreviation for a New York City river. 


52 First name of 19 Down. 
54 Famous television star of the 


Honeymooners. 


56 Appeared with 19 Down in 37 Across. 


59 The only law in the Marine Corps; Jack 
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Crossword — Hollywood Goes to Court 
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Webb starred in a movie by the same 
name. 
Input/Output (Abbr.). 


A magazine that would certainly approve 
of Hollywood’s treatment of female 


lawyers in recent films. 

Author of 21 Down; her name is 
synonymous with murder mysteries (she 
wrote Murder on the Orient Express). 
Immediate proximity. 

Solicits. 


This man only eats dots and power pills. 


Portrayed an ambulance chaser in 44 
Down. 
Defendant in Miracle on 34th Street. 


DOWN 


Dustin’s divorce film (second ‘‘word’’ 
only). 

This lawyer is a favorite subject of 
Hollywood and history (former 
president). 

Worse than Hollywood egos. 

He and Hepburn once portrayed two 
opposing lawyers who happened to be 
married to one another. 

Iowa (Abbr.). 

First two initials of actor who appeared 


in Compulsion, then later became star of 


the television series, The Defenders. 


7 Last name of 13 Across. 


Hollywood term for federal agent. 
Publisher of labor law and tax law 
reports (Abbr.). 


10 Charlotte; co-star of 44 Down. 


Move. 
Individual retirement account (Abbr.). 


23 
25 


on 


19 An uncertain villain in 37 Across (last 


name). 

Courtroom classic with Charles 
Laughton wherein a murder takes place 
post-trial (last word of four). 

Three, and you’re done for the inning. 
Favorite. 

To do this or not to do this was important 
to Mel Gibson, in his latest attempt. 
Star of 21 Down. 

Daylight Savings Time (Abbr.). 
Alternative abbreviation for a hot month. 
Recent courtroom thriller (second of two 
words). 

Subject of Children of a Lesser God. 
Famous actor and star of one of the films 
referred to in this puzzle. 


42 The old ‘‘abbreviation for railroad’’ clue. 
44 This courtroom drama dealt with a civil 


malpractice case; the best evidence rule 
played a key role in the plot. 

Nickname for famous gangster 
**Diamond.’’ 

Small unit of energy. 

Veterans Administration (Abbr.). 


52 Starred as the killer in the remake of The 


Postman Always Rings Twice. 


53 Its members would include 8 Down. 
55 Equal performances. 
57 Order of Merit (Abbr.). 


The rank of the Century City Shubert on 
the list of the country’s best movie 
houses. 


4 Her serene highness (Abbr.). 
65 Hot tub. 

66 California skin tone. 

68 Indefinite article. 


Answers on page 80 
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LAWYER LARGE 


Res Gestae — It’s Back 


Recently I tried a case that left me 
with the conclusion that as a criminal 
defense lawyer I should never take 
anything for granted. Before I set the 
stage for my experience, I must regress 
to my days as a law student in evidence 
class. I recall learning about res gestae 
from the professor whose instruction 
went something like this. I will now 
teach you about res gestae and I want 
you to forget it because you will never 
see it again. Since I was a sponge for 
knowledge back then, I dutifully learned 
his instructions and then forgot the 
subject. In fact, I was not surprised to 
learn that the subject did not appear 
on the final exam. I cannot recall 
whether the subject ever appeared in 
the Florida bar exam since my brain 
has decided to erase those two hot and 
humid days in July from the memory 
bank. 

After years of trying every kind of 
criminal law case from misdemeanors 
to capital offenses, in state and federal 
courts, I was very confident of my 
ability to raise evidentiary objections. I 
could stop a speeding hearsay state- 
ment, was faster than irrelevant 
evidence, and was able to leap over an 
improper foundation in a single bound. 
And just as my evidence professor had 
predicted, I had never encountered res 
gestae. 

Yet here I was sitting in a federal 
drug conspiracy case representing the 
only defendant out of 16 who decided 
to exercise his constitutional right to a 
trial by jury. The tria! began harm- 
lessly enough, with the government 
parading its usual cast of cooperating 
witnesses. These are witnesses who the 
government once believed were repro- 
bate, low-life scum who deserved to be 
strung up by their toenails, but once 
they signed the highly regarded “plea 
agreement” and agreed to testify for the 
government, they are transformed into 


by Carlos M. Llorente 


pillars of the community who are inca- 
pable of telling a fib. The best thing 
that could be said about these witnesses 
by a defense attorney is that their past 
usually overshadows their ability to be 
credible on the witness stand. Needless 
to say, the testimonial evidence was not 
the strongest. In addition to the testi- 
monial evidence, the government 
introduced several photographs of my 
client sitting on a very long and fast 
speed boat with two pillars of the 
community as the boat roared off to the 
Bahamas (a chain of islands and archi- 
pelago strategically placed on Earth for 
the express purpose of facilitating the 
flow of illegal drugs into the United 
States). As any criminal defense lawyer 
will tell you, this case was winnable 
because all the government witnesses 
were lying and the picture shows noth- 
ing more than three men on their way 
to a fishing trip. 

Through the discovery process (in 
federal court, it’s like a silent movie; 
you get to see some of it, but you never 
hear any of it), I learned of a briefcase 
which was found and seized pursuant 
to a search warrant executed by a 
different law enforcement agency than 
the one that had arrested my client. 
The warrant was executed on the house 
of a co-defendant and the briefcase 
belonged to another co-defendant who 
did not live at the residence. The brief- 
case contained papers and documents 
with some of the co-defendants’ names 
and dollar figures next to their names. 
My client’s name was on the document 
and next to his name there were dollar 
figures. Additionally, the briefcase con- 
tained a receipt from a hotel in the 
Bahamas which purported to have my 
client’s name on it. 

At trial, the government did not have 
anyone that could testify that the writ- 
ings on the papers were made by an 
in-court declarant (not hearsay) or in 
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the alternative that the writings were 
made by a co-conspirator in the course 
and in furtherance of the conspiracy 
(the documents would then be admissi- 
ble under Federal Rule of Evidence 801 
(d)(2)(e)). The government also did not 
have any records custodian who could 
testify as to the hotel receipt and there- 
fore admit the hotel receipt under the 
business exception to the hearsay rule 
(Federal Rule of Evidence 801(a)(3) (6)). 

When the prosecutor attempted to 
introduce the contents of the briefcase, 
I jumped to my feet and objected on the 
grounds that the documents were hear- 
say and that they did not come within 
any of the recognized exceptions to the 
hearsay rule. The judge dutifully exam- 
ined the documents and ruled that they 
were hearsay and inadmissible, but the 
government’s prosecutor insisted that 
the documents were admissible; after 
all, the documents were in the govern- 
ment’s possession and obtained via a 
search warrant. 

After what seemed an eternity of 
dialogue between the judge and prose- 
cutor as to the admissibility of the 
documents, the judge re-examined the 
documents and re-examined the stat- 
utes and announced that he would 
reverse his ruling and admit the docu- 
ment under Federal Rule of Evidence 
803(24). “What! Res gestae,” I cried out. 
“No, that’s Greek and outdated,” the 
judge retorted. “It’s called Federal Rule 
of Evidence 803(24),’ he stated. The 
documents were admitted into evidence 
and for the first time in my career I 
encountered that pesky little Greek 
term that sits almost dormant at the 
end of all the hearsay exceptions of 
Federal Rule of Evidence 803. 


Carlos M. Llorente practices law with 
Reyes, Lunis & Llorente, P.A., Ft. 
Lauderdale. 
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The Florida Bar Journal 
Legal Articles Guidelines 


Each legal article submitted to The Florida Bar Journal must conform to the following 
guidelines: 


¢ Length: no more than 18 pages, including footnotes. 


¢ Form: must be typewritten, double-spaced on 8!/2” x 11” paper with one-inch margins. Only 
completed articles will be considered (no outlines or abstracts). 


¢ Footnotes: must be concise and placed at the end of the article. Excessive footnotes are 
discouraged. Citations should be consistent with the Uniform System of Citations. Case cites 
and statutory citations should be included in the text to the extent possible. 


¢ Purpose: to educate or inform the reader on issues of substantive law and practical concern 
to lawyers. Analysis, opinion, and criticism of the present state of the law are also encouraged 
and should be clearly identified as the author’s. Such analysis should be accompanied by 
sufficient legal authority on all sides of an issue to enable the reader to assess the validity of 
the opinion. When criticism is voiced, suggestions for reform should also be included. 

“How-to” articles with universal appeal are preferred. The Florida Bar Journal will not 
promote any commercial service or product. 

The Florida Bar Journal will not publish articles dealing with pending appellate litigation. 


¢ Review: The Editorial Board, which is composed of lawyers practicing in various areas of 
law, has discretion over the acceptability of legal articles. The Editorial Board prefers not to 
review articles submitted simultaneously to other publications and requests notification from 
the author that the article or any version of it has ever been published or is pending publication 
in another periodical. 

If the article has been published in another periodical, it is the responsibility of the author 
to secure written permission from that publication for the article to be reprinted in The Florida 
Bar Journal. This permission must be on file with the editorial offices prior to publication in 
The Florida Bar Journal. 

The Editorial Board generally takes six weeks to complete its review. The editor of The Florida 
Bar Journal will write the author regarding the article’s status. The editor schedules publication 
of each article based on its timeliness, subject, and inventory of previously approved articles. 


¢ Biographical information/photo: A brief (50 words or less) biographical sketch and 
photograph of the author will appear in conjunction with publication of the article. 


¢ Circulation: The Florida Bar Journal is mailed to all members in good standing of The 
Florida Bar and subscribers (approx. 48,000). 


Unsolicited manuscripts are invited. All communications regarding legal articles should be 
directed to Editor, The Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, Florida 
32399-2300. The Florida Bar’s telephone number is 904/561-5600. 
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September 1991 
The Florida Bar Journal q 
Directory 


The Journal directory issue is furnished without charge to every member of The 
Florida Bar. Members may purchase additional copies for the use of secretaries or 
other office personnel for $15 per copy. The charge to nonmembers is $20. (Florida 
residents add applicable sales tax). 


To eliminate the cost of billing for small amounts, payment must accompany the 
order. 


The supply of additional copies is limited. Orders will be filled as received until 
the supply is exhausted. A prompt response is therefore suggested. 


Attn: Celia Connell 

The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 


Please send me ________ copies of the directory. : 
My check for §. is enclosed. 


Name Atty. # 
Address 


City/State/Zip 


Note: Orders of two or more copies may not be sent to post office boxes : 
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THE FLORIDA BAR PROBATE SYSTEM 


(SECOND EDITION 1990) 


In 1979 CLE Publications produced The Florida Bar Probate System, authored by Rohan Kelley of Fort Lauderdale. 
It was an instant success and went on to become one of our all-time best sellers. 


For the past several years, Mr. Kelley and other expert probate practitioners have been working on an expanded, 
totally revised second edition of the manual. This long-awaited publication is now being offered for sale. In meticulous 
detail, this new edition takes the probate practitioner through all the steps required to administer an estate, regardless 
of its size or complexity. In addition to its other features, it incorporates all the forms normally used in the probate 
process, including several dozen forms not available for sale through other sources. 


You'll find all this and more in The Florida Bar Probate System (Second Edition 1990): 


Detailed how-to instructions for each step in the probate process 

@Over 130 pleading forms, with information on service requirements and statutory and rule authority, cross- 
referenced to other parts of the System 

e@Over 70 sample letters 

eEssential office forms and information lists 

e@Extensive legal and tax commentary 

@Critical date schedules 


The 1990 edition of The Florida Bar Probate System is produced in an easy-to-read, typeset format and housed in 
two 8 1/2 x 11 inch looseleaf binders for convenient usage and storage. Unlike the earlier edition, the 1990 edition 
features complete citation indexes — cases, statutes, rules, and other authorities — to promote more efficient access 
to the desired information in the manual. All forms and procedures are current with the 1990 Florida Statutes and 
Florida Probate Rules. 


The price of The Florida Bar Probate System is $165 plus tax. The manual is now available and will be shipped as 
soon as your order is received. 


The System will also be available on optional software, featuring one-time data entry and “State of the Art” 
technology. For further information write to DisplaySoft™ Probate Division, Display Systems, Inc., 180 N.W. Third 
Avenue, Okeechobee, FL 34972. 


Attorney No. 


[] Please indicate if the above is a change of address. 
Enter my order for the following: 


copies of No. 2130 THE FLORIDA BAR PROBATE SYSTEM (with binder) at $165 plus sales tax (unless tax 
exempt). Send future supplements and new editions on an approval or return basis. 


copies of No. 2130 TIIE FLORIDA BAR PROBATE SYSTEM (with binder) at $165 plus sales tax (unless tax 
exempt), but DO NOT send future supplements and new editions on an approval or return basis. 


Make check payable to CLE Publications. Check number in the amount of $ is enclosed. Mail your order 
to CLE Publications, The Florida Bar, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. 
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ORDER FORM 


LAWYER SERVICES PAGES 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, 1CC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


BANKRUPTCY 
SOFTWARE 
With New Forms 
plus new 
Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 
SPECIALTY SOFTWARE 


Box 7026 ¢ Huntington Woods, Mi 48070 


ATTENTION 


FLORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review | 


ORIDA 


headquarters as follows: 

ORD BAR REVIEW COURSE 
W. Maple Rd., Suite C-311 ‘ 

loomfield, Michigan 48322 
ICED AND SUCCESSFUL BAR REVIEW COURSE 


West 


EXPERT WITNESSES 


ASSOCIATES 


Automotive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
® Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 
30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48010 
(313) 642-3232 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 
BOARD CERTIFIED - NO RETIRED EXPERTS 
* If your case has no merit we will document such 
for your firm GRATIS! 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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LAWYER SERVICES 


NEW BANKRUPTCY PETITIONS SOFTWARE FOR ONLY $395.00! 
EASY TO USE - VERY USER FRIENDLY - NOT COMPLICATED 


COMPLETED FORMS PRINTED ON YOUR LASER PRINTER READY TO FILE. MAKES ALL CALCULATIONS. 
REQUIRES MS-DOS 2.1 or HIGHER, 2MG HARD DRIVE, 640K RAM, HP compatible LASER PRINTER. 
SEND TO: LAWYER FORMS, INC. 


3101 INGERSOLL AVE PO BOX 12097 FAX TO: 515/255-2336 
DES MOINES IA 50312 TEL: 515/255-7139 


MASTERCARD AND VISA ACCEPTED 


PAGES 


SUPPORT SERVICE 


Relating to Hotels, Resorts and 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 147050 All Areas 


Gainesville, FL 32614-7050 1-800-766-3008 


the Hospitality Industry. 
© Market Research 


¢ Independent Operations/ 
Financial Analysis 


* Real Estate Tax Appeals 


© Counsel Orientation to the 


WE FIND HEIRS WORLDWIDE 


MISSING HEIRS 


AT OUR OWN EXPENSE 


Swift, accurate research and documentation 
FIDUCIARY RESEARCH, INC. 


403 Southeast First Street, Delray Beach, FL 33483-4540 


1-800 872-3429 


Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


Hospitality Industry 


¢ Expert Witness Testimony 


DMT 


HOSPITALITY 
ASSOCIATES, INC. 


David M. Theophilus 
President 
6305 Westwood Blvd. 
Orlando, Florida 32821-8094 
(407) 352-7700 FAX (407) 351-5087 


_ Expert Witness. 


Blecteical Power - Electronics Computers 


Robert J. Abend, P.E. Areas of Expertise: 
¢ BSEE (Summa Cum Laude) ¢ Electrical Accidents 
¢ MSEM ¢ Electrical Power 
¢ Three U.S. Patents National Systems 
¢ 25 Years Experience Forensic * Electronic Equipment 
¢ FCC General Radio Center ¢ Radar Equipment 
Telephone License |” ° Semiconductors 
* Member National Computer Hardware & 
Forensic Center Guisweo Software 
Telephone & FAX — 1265 Palmdale Circle 
(407)952-2216 Palm Bay, FL 32901 


NO CHARGE FOR INITIAL CONSULTATIONS 


Discreet 
Professional 


SPECIAL PACKAGES AVAILABLE 
Includes All Travel and Expenses 


Florida physicians have more credibility with Florida juries. We 
have more than 900 Florida physicians who will review your 
malpractice case and, if it has merit, testify for you. Plaintiff or 


Credible. 


Medical Experts 


defense. 


Physicians for Quality 


1-800-284-3627 
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In 
of local records in any Floridacourt 
Extended Financial Asset Check ........ $229 4 
= Includes; Full limited financial 
_fegistration check plus an in-person 
Call for details on qur full range of surveillance | 
and investigative services. 
CALL TOLL FREE 
1-800-486-2202 
LAIMS VERIFICATION : 
industry's Foremost Professional lnvéstigative Agency 
: Offices throughout Florida, Georgia and Alabama 
Fully Licensed & Insured 
q 
____Deerfield Beach, FL 33442-7708 
(305) 429-8855 . 


LAWYER SERVICES PAGES 


PURVEYORS OF ORIGINAL DOCUMENTS g 


FOR COLLECTION OR DISPLAY IN HOME 
OR OFFICE 


Legal Contracts 1350 AD. to 1825 AD, THE FLORIDA 


Presidents of the United States 
Declaration of Independence Signers 
Documents by Judges, Criminals & Scallywags 


Period Price Lists $6.00 


Archives of History 
P.O. B. 23191 
St. Petersburg, Florida 
Fax 813-573-1333 


SOFTWARE RENTALS 
Client Cost Tracking $19 / Mo. 
Docket Control/Schd. 19 / Mo. 
Accounts Payable 24/ Mo. 
General Ledger 24 / Mo. 
Payroll 19 / Mo. 
Trust Accounting 35 / Mo. 
Time Accounting/Billing 49 / Mo. 
T&B Remote Entry 10/ Mo. 
ASCII Interface 10/ Mo. 


... is in the September 1991 annual directory 
Why lay out hundreds or thousands of dollars for a product 


until you are sure it will work for you, in your office, with 
your information, on your computer? With our rental olan, 
you simply don't have to. Call or write now for full informa- 
tion and local references. 


Morningstar Technology i 
P.0. Box 5370 « Greenville, SC 29606 * 803-232-2170 
TECHNICAL 
MEDICAL & DENTAL 8 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & dl 
dental doctors in addition to technical experts on E 
staff and available to consult and testify in all ADVERTISERS INDEX 
courts. Full range of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION Robert J. Abend, P.E. 79 J. Fremon Jones, Ph.D. 79 
(305) 537-1442 All-State Legal Supply Company 13,49  Jurisco 31 
Archives of History 80 Kynes & Markman, P.A. 15 
E. tive Offices: 
oF Wie ea Attorneys’ Title Insurance Fund, Inc. 1,23 Lawyers Forms, Inc. 79 
Mineola, N.Y. 11501 George T. Bisel Company 27 Lawyers Cooperative Publishing 5 
(516) 747-8400 Boren Legal Software 40 Midstate Legal Supply Corp. 35, 41, 56 
Out of NYS (800) 822-1515 Claims Verification, Inc. 79 Morningstar Technology Corp. 80 
Corporation Information Services 3rd Cover National Boating Safety Corp. 34 
Puzzle on page 61 Crane & Co. 5 National Law Resource, Inc. 51 
VIAIN; TITI IVES C\F BIAIR D.M.T. Hospitality Associates, Inc. 79 NORD Bar Review Course 78 
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C\A\B Ss R|P Florida Bar CLE Publications Committee 17 Charles Schwab & Co., Inc. 21 
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RIVIE Lit E YID | Government Liaison Services, Inc. 78 Transnational Financial Services 2nd Cover 
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There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don't leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 


‘ Juan Smithe 
41151-0002-02 


| 


Affordable. Dependable. Authoritative, 


Coordinated 
Florida Library! 


Attorneys throughout the state rely on West publications 
to help them meet the challenges of today’s practice. 
West offers Florida practitioners a complete and 
coordinated library with: West's Florida Statutes 
Annotated for statutory law; West's Florida Digest, 2d 
and Florida Cases for case law; Florida Practice Series 
and Florida Legal Forms for efficient practice guidance; 
U.S.C.A° for federal statutes; and WESTLAW? for 
computer-assisted legal research. 


Ask your West representative about these and other 
West publications for your practice. Or call toll-free 
1-800-328-9352 for more information. 


© 1991 West Publishing Company 


WARREN F. BATEMAN 
P.O. Box 55-7395 
Miami, FL 33255-7395 
Phone: 305/662-0801 


PATRICIA WINN CARTER 
P.O. Box 1269 

Winter Park, FL 32790-1269 
Phone: 407/645-2543 


KENNETH S. GREEN, JR. 
P.O. Box 5362 
Fort Lauderdale, FL 33310 


Broward Co. Phone: 305/776-7824 
Palm Beach Co. Phone: 407/833-1244 


JAMES E. LUNDY 
1182 Surrey Glen Road 
Middleburg, FL32068-8787 


Jacksonville: Bus: 904/282-2417 
N.E. Florida: 1-800/253-7805 


Cellular: 904/635-2741 


1-9201-6/5-91 


LAWRENCE E. MANNING 
P.O. Box 37280 
Tallahassee, FL 32315 
Phones: 904/386-8655 
1-800/544-6510 


MICHAEL L. MOSCHEL 

51A 2nd Ave. So. 

Naples, FL33940 

Phones: Ans. Serv: 
1-800/237-8400 ext.105 

Business: 813/263-4091 


BRADLEY H. THURSTON 
PO. Box 1086 

Holmes Beach, FL 34218 
Phone: Tampa: 813/877-0908 
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